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Case Law Update What's New Pussycat? 
(h/t Welsh legend Sir Tom Jones) 

 

In this brief update I will cover the latest case law plus some other bits and bobs which 

have caught my eye over the last few months. Feel free to cut and paste from the notes 

into your submissions/representations/grounds. 

 

Newsround: Bits and Bobs which have caught my eye over the recent months 

Delegation of functions to tribunal caseworkers 

https://www.judiciary.gov.uk/publications/delegation-of-functions-to-tribunal-caseworkers-3/   

22 April 2016 |Practice Statements|Tribunals|Immigration and Asylum 

Practice Statement 

1. The Senior President of Tribunals hereby approves that a member of staff appointed under 
section 40(1) of the Tribunals, Courts and Enforcement Act 2007 and designated as a 
‘Tribunal Caseworker’ by the Chamber President may carry out the following functions of 
the Immigration and Asylum Chamber of the First-tier Tribunal under the Tribunal Procedure 
(First-tier Tribunal) (Immigration and Asylum) Rules 2014 to the extent that that Tribunal 
Caseworker has been authorised to exercise those functions by the Chamber President.  

a. Case management powers under Rule 4(3)(a), 4(3)(c), 4(3)(d), 4(3)(f), 4(3)(h), 4(3)(i), 
and 4(3)(k); 

b. Striking out of an appeal for non payment of fee and reinstatement under Rule 7; 
c. Treating an appeal as abandoned or finally determined under Rule 16; 
d. Withdrawal functions under Rule 17 (with the exception of Rule 17(2)); 
e. Notice of appeal functions under Rule 19 (with the exception of Rule 19(7)); 
f. Late notice of appeal under Rule 20; 
g. Circumstances in which the Tribunal may not accept a notice of appeal under Rule 

22; 
h. Issuing directions consequent upon any failure to comply with the mandatory 

requirements under Rules 23 and 24 in relation to entry clearance and other cases; 
i. Clerical mistakes and accidental slips or omissions under Rule 31; 
j. Bail applications under Rule 38. 

2. All functions must be exercised in accordance with guidance issued by the Chamber 
President. 

3. In accordance with rule 4(3) of the Tribunal Procedure (First Tier Tribunal) (Immigration and 
Asylum Chamber) Rules 2014, within 14 days after the date that the Tribunal sends notice of 
a decision made by a Tribunal Caseworker pursuant to an approval under paragraph 1 above 
to a party, that party may apply in writing to the Tribunal for the decision to be considered 
afresh by a judge. 

4. This practice statement is issued for a period of six months, extendable to twelve months 
following a review. If it is extended, a further review will take place at the end of the twelve 
month period. 

https://www.judiciary.gov.uk/publications/delegation-of-functions-to-tribunal-caseworkers-3/
https://www.judiciary.gov.uk/publication-type/practice-statements/
https://www.judiciary.gov.uk/publication-jurisdiction/tribunals/
https://www.judiciary.gov.uk/publication-jurisdiction/immigration-and-asylum/
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The Rt. Hon. Sir Ernest Ryder 

Senior President of Tribunals 

20 April 2016 

Administrative Review  

This guidance is about the administrative review of eligible decisions under the Immigration Rules 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/515814/Admin-
Review-v7_0.pdf  

JR can only be sought where there is no alternative remedy available. Therefore if a decision is 
eligible for administrative review, the person must first apply for administrative review and be 
served with notice of the outcome before they can seek JR. If the applicant still wishes to challenge 
the decision following the outcome of the administrative review, including any further 
administrative review for which they are entitled to apply in consequence of the outcome of the first 
review, they may then apply for JR.  

The team handling the JR must calculate the 3 month time limit for applying for JR from the date on 
which the applicant was served with the administrative review decision, not the date of the original 
decision on the application. Administrative review decisions are served in accordance with appendix 
SN of the Immigration Rules.  

If an applicant submits both a request for administrative review and sends a pre-action protocol 
letter (PAP) or commences JR proceedings against the decision at the same time, you must process 
the administrative review, provided it meets the validation requirements. The team handling the 
PAP or JR will ask the court to refuse permission to proceed with the JR on the basis that an 
alternative remedy is available. 

 

The impact of Tribunal listing delays:  

Appeal and lodge a fresh application. This is an option in entry clearance cases: 

 

Entry Clearance Guidance: Appeal procedures: APL01 

https://www.gov.uk/government/publications/appeal-procedures-apl01 
 

APL1.20 Applicant makes fresh application while an appeal is outstanding 

A person who has an appeal pending can make a fresh application for entry 
clearance in the same or any other category. There is no requirement for a person to 
withdraw an appeal. If an appellant is subsequently issued an entry clearance, post 
must inform the tribunals service at: eco.contact@hmcts.gsi.gov.uk. The ECO must 
ensure that a proforma of withdrawal of decision is also sent to the Tribunals Service 
and this appeal will stop. 
 

Before applying for British nationality EEA nationals must now get a PRR card first. 

See: 

The British Nationality (General) (Amendment No. 3) Regulations 2015 

http://www.legislation.gov.uk/uksi/2015/1806/regulation/7/made 

See Regulation 7. Correspondence in ILPA mailing indicates can make the two 

applications (PRR and Nationality) at the same time. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/515814/Admin-Review-v7_0.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/515814/Admin-Review-v7_0.pdf
https://www.gov.uk/government/publications/appeal-procedures-apl01
mailto:eco.contact@hmcts.gsi.gov.uk
http://www.legislation.gov.uk/uksi/2015/1806/regulation/7/made
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  Amendments to the British Nationality (General) Regulations 2003 

7.—(1) Schedule 2 (particular requirements as respects applications) is amended as follows.  

(2) In paragraph 7 (application under section 4(2)), after sub-paragraph (1) insert—  

“(1A) Where the applicant is relying upon a right of permanent residence in the United Kingdom by 

virtue of an enforceable EU right or any provision made under section 2(2) of the European 

Communities Act 1972(1) to satisfy the requirement in section 4(2)(c) of the Act, the information 

showing freedom from immigration restrictions mentioned in sub-paragraph (1) must be in the form 

of—  

(a)a permanent residence card,  

(b)a document certifying permanent residence,  

(c)a residence document issued under the Immigration (European Economic Area) Regulations 2000 which is 

endorsed under the immigration rules to show permission to remain in the United Kingdom indefinitely, or  

(d)a residence permit issued under the Immigration (European Economic Area) Regulations 2000 which is endorsed 

under the immigration rules to show permission to remain in the United Kingdom indefinitely.”.  

(3) In paragraph 13 (application under section 6(1)), after sub-paragraph (1) insert—  

“(1A) Where the applicant is relying upon a right of permanent residence in the United Kingdom by 

virtue of an enforceable EU right or any provision made under section 2(2) of the European 

Communities Act 1972 to satisfy the requirement in paragraph 1(2)(c) of Schedule 1 to the Act(2), the 

information showing freedom from immigration restrictions mentioned in sub-paragraph (1) must be in 

the form of—  

(a)a permanent residence card,  

(b)a document certifying permanent residence,  

(c)a residence document issued under the Immigration (European Economic Area) Regulations 2000 which is 

endorsed under the immigration rules to show permission to remain in the United Kingdom indefinitely, or  

(d)a residence permit issued under the Immigration (European Economic Area) Regulations 2000 which is endorsed 

under the immigration rules to show permission to remain in the United Kingdom indefinitely.”.  

(4) In paragraph 14 (application under section 6(2)), after sub-paragraph (1) insert—  

“(1A) Where the applicant is relying upon a right of permanent residence in the United Kingdom by 

virtue of an enforceable EU right or any provision made under section 2(2) of the European 

Communities Act 1972 to satisfy the requirement in paragraph 3(c) of Schedule 1 to the Act(3), the 

information showing freedom from immigration restrictions mentioned in sub-paragraph (1) must be in 

the form of—  

(a)a permanent residence card,  

(b)a document certifying permanent residence,  

(c)a residence document issued under the Immigration (European Economic Area) Regulations 2000 which is 

endorsed under the immigration rules to show permission to remain in the United Kingdom indefinitely, or  

(d)a residence permit issued under the Immigration (European Economic Area) Regulations 2000 which is endorsed 

under the immigration rules to show permission to remain in the United Kingdom indefinitely.”. 

 

JR Resource: for an excellent guide to immigration Judicial Review see this Law Society 

practice note. 

http://www.legislation.gov.uk/uksi/2015/1806/regulation/7/made#f00009
http://www.legislation.gov.uk/uksi/2015/1806/regulation/7/made#f00010
http://www.legislation.gov.uk/uksi/2015/1806/regulation/7/made#f00011
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http://www.lawsociety.org.uk/support-services/advice/practice-notes/immigration-

judicial-review/   

Here is a brief extract (it is worth downloading the whole thing): 

2.2 Upper Tribunal guidance cases 

The Upper Tribunal is responsible for determining the majority of immigration judicial review claims; it is keen 

to ensure that representatives comply fully with their professional obligations. In R (on the application of Bilal 

Mahmood) v Secretary of State for the Home Department (SSHD)[2014] UKUT 439 the Upper Tribunal stated 

that: 

"(1) The lodgement of permission and/or interim relief papers in a judicial review application is a beginning, 

not an end. 

(2) If an application for permission is overtaken by supervening events or is otherwise rendered moot, there 

is a duty on the applicant's solicitors to take appropriate and immediate action. This will include proactively 

communicating with this chamber and the respondent's representatives. 

(3) From the inception of the proceedings and in particular following receipt of the respondent's 

acknowledgement of service, there is a duty on every applicant's legal representatives to conscientiously 

reassess the viability and propriety of their client's application for judicial review and to consider whether 

any further procedural step is required. If the acknowledgement of service renders the challenge 

unsustainable, appropriate withdrawal steps must be initiated promptly." (emphasis added)" 

This makes clear that your professional duties to the court endure throughout the life of the claim and that a 

failure to comply with the UT Rules may amount to a breach of your professional duties. 

Unequivocal guidance on the duties of representatives has been provided inR (on the application of SN) v 

SSHD IJR [2015] UKUT 00227 (IAC). In that case the claimant's solicitors repeatedly failed to comply with 

their duty to amend the judicial review application. In his judgment, Mr Justice McCloskey emphasised the UT 

Rules and the consequences of non-compliance in the following terms: 

 the court must insist on litigants of all kinds following the rules - exceptions should not be made for a material 

failure or any flagrant disregard of the UT Rules, even when the litigant is without representation 

 care needs to be taken to ensure that appeals and decisions are not frustrated by a failure of a party's 

representatives to comply with time limits 

 the professional standards expected of practitioners remains unchanged even if the work has been undertaken 

on a pro bono basis 

 repeated failures are likely to be considered as more serious than a single default or breach 

 judicial review claims should have full and proper particulars - pleadings without detail are not acceptable, and 

http://www.lawsociety.org.uk/support-services/advice/practice-notes/immigration-judicial-review/
http://www.lawsociety.org.uk/support-services/advice/practice-notes/immigration-judicial-review/
https://tribunalsdecisions.service.gov.uk/utiac/2014-ukut-439
https://tribunalsdecisions.service.gov.uk/utiac/2014-ukut-439
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 in immigration cases where there may be subsequent decisions between filing the judicial review claim and the 

date of the hearing, an appropriate application should be made to amend the grounds of the claim and identify 

which decision the application pertains to and include the same as evidence 

For further reading please see section 15 below. 

3. When is judicial review an appropriate consideration and what are the grounds? 

3.1 Are there any alternative avenues of redress? 

Judicial review is a remedy of last resort. It is appropriate only if the claimant can show that they have 

exhausted all alternative remedies before bringing a claim for permission. If this cannot be demonstrated, 

permission is likely to be refused. 

You should explore and explain to your client any alternative remedies that may be available to them (eg a 

statutory appeal right or a right to administrative review). 

For example, if a claim is made pursuant to the Human Rights Act 1998 and is refused, post 6 April 2015 the 

claimant would have a general right of appeal under section 82 of the Nationality Immigration and Asylum Act 

2002 (as amended by the Immigration Act 2014). Judicial review would not then be appropriate as there is a 

clear alternative remedy in that parliament has provided a right of appeal through statute. 

3.2 Is the alternative remedy adequate? 

The alternative remedy must be an adequate means of redress. The existence of any other remedy at all will not 

necessarily mean that judicial review is inappropriate. For example, the claimant may wish to raise the matter 

with their MP and ask that they intervene on their behalf. This is an available remedy but it is uncertain, lacks 

procedure and is not subject to time limits. It is clearly arguable that such a remedy is not adequate and 

practitioners should resist arguments that it is. You should also keep in mind the time limits for judicial review 

when considering alternative remedies (see section 5 below). 

Judicial review is therefore only appropriate when there is no alternative adequate remedy. 

3.3 Possible grounds for immigration judicial review 

The following is a non-exhaustive list of circumstances when judicial review may be an appropriate means of 

challenge: 

 an unsuccessful administrative review 

 unlawful detention 

 allocation to the fast-track asylum process 

 delay in making a decision/failure to make a decision 

 declaration of illegal entry 

 certification of a claim as unfounded 

http://www.lawsociety.org.uk/support-services/advice/practice-notes/immigration-judicial-review/#ij15
http://www.legislation.gov.uk/ukpga/1998/42/contents
http://www.legislation.gov.uk/ukpga/2002/41/section/82
http://www.legislation.gov.uk/ukpga/2002/41/section/82
http://www.legislation.gov.uk/ukpga/2014/22/contents/enacted
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 refusal to accept a fresh claim for asylum 

 failure to grant permission to work to an asylum seeker 

 error in terms and conditions of grant of leave 

 decisions by the Upper Tribunal to refuse permission to appeal to itself (known as 'Cart' 
2
judicial reviews), and 

 third country removals 

The grounds for judicial review have traditionally been illegality, fairness, irrationality and procedural 

impropriety. These grounds should not be seen as exhaustive nor mutually exclusive. 

The introduction of the Human Rights Act 1998 has added a further ground if a decision is not compatible with 

a convention right, for example, if there is evidence that removal of the claimant would interfere with their 

article 8 right to a private and family life. 

You should bear in mind that, in an immigration context, judicial review proceedings are a request to the court 

to review the lawfulness of a decision made by the Secretary of State for the Home Department (SSHD) or on 

their behalf. Judicial reviews are a challenge to the way in which a decision has been made rather than the 

rights and wrongs of the decision. The grounds must take account of this and be properly particularised. You 

should ensure that the grounds identify why the act of the SSHD is allegedly unlawful. 

4. Pre-action obligations 

Wherever possible practitioners are expected to follow the Pre-action Protocol for Judicial Review (the 

Protocol). Importantly, you must advise your client fully about the costs implications of bringing a claim (see 

section 13 below). For ease of reference, this practice note adopts the same terms applied to the parties in the 

Protocol - 'claimant' and 'defendant'. 

4.1 Letter before claim 

Before making a claim, the claimant should send a letter before claim to the defendant. The purpose of this 

letter is to identify the issues in dispute and establish whether litigation can be avoided. The Protocol provides a 

suggested standard format for the letter outlined at Annex A. 

The letter before claim should contain: 

 the date and details of the decision, act or omission being challenged 

 a clear summary of the facts and legal basis on which the claim is based 

 the remedy being sought 

 any relevant information and documents that the claimant is seeking and an explanation of why this is 

considered relevant 

 the details of any interested parties known to the claimant 

 details of the claimant's legal advisers, and 

https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_jrv
https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_jrv
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 the proposed reply date - the Protocol states that a reasonable period in most circumstances would be within 14 

days 

Specific case details required for an immigration, asylum or nationality case (depending on the nature of the 

case) may include: 

 Home Office reference number 

 Port reference number 

 First Tier Tribunal appeal reference number, and 

 National Asylum Support Service reference number 

In the event that this information is unavailable, the full name, nationality and date of birth of the claimant 

should be included. 

Interested parties known to the claimant should be sent a copy of the letter. The more detailed and well 

formulated the letter before claim, the better the chance that the SSHD will engage with the claim at an early 

stage and reduce the possibility of having to issue judicial review proceedings. A claim should not normally be 

made until the proposed reply date given in the 'letter before claim' has passed, unless the circumstances of the 

case require more immediate action to be taken. 

In accordance with the Protocol, where the claim concerns a decision in immigration, asylum or nationality 

case, the claim should be sent electronically to: UKVIPAP@homeoffice.gsi.gov.uk 

UK Visas and Immigration (UKVI) have introduced an optional pre-action proforma which may be completed 

by legal representatives. You should be aware that this template is not suitable for urgent applications: 

Download the Pre-Action Protocol for Judicial Review 

Alternatively, the claim may be sent by post to the following UKVI postal address, details of which can be found 

at section 2 of Annex A of the Protocol. 

4.2 Failure to comply with the Protocol 

In any claim for judicial review, you must indicate whether or not the Protocol has been complied with. If the 

Protocol has not been engaged before lodging a claim, you should provide the reasons for not doing so in the 

claim form. 

There are consequences for failing to comply with the Protocol, including costs implications for the claimant
3
. 

The court will consider the conduct of the parties when making an order for costs. Failure to comply with the 

Protocol is also likely to be taken into account when case management directions are given. 

The Protocol does not affect the time limit in which an application for judicial review must be made (see section 

5 below) and parties cannot agree between themselves to extend that time limit in order to comply with the 

mailto:UKVIPAP@homeoffice.gsi.gov.uk
https://www.gov.uk/government/publications/pre-action-protocol-for-judicial-review
http://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_jrv
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Protocol. You should also be aware that a letter before claim will not automatically stop the implementation of 

a disputed decision. 

 

HC877: Outstanding Litigation Costs 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/512690/5

4729_HC_877_Web_Accessible_v.2.pdf  

Changes relating to Part 9 

7.29. Each year, the Home Office is awarded considerable litigation costs by the 

courts and tribunal. Some applicants fail to pay these costs. They may then make 

further applications to be granted entry clearance, leave to enter or leave to remain. At 

present the Immigration Rules do not provide a specific power to refuse such 

applications on the basis that the applicant owes a litigation debt to the Home Office. 

It is right that people who are ordered to pay costs to the Home Office following an 

unsuccessful appeal or claim should do so. Therefore a new discretionary power to 

refuse applications on the basis of litigation debt is being introduced into Part 9 of the 

Immigration Rules, which contains the general grounds for refusal. The new rule will 

encourage applicants to pay litigation debts that they owe and assist the Home Office 

in recovering the costs incurred in dealing with the unsuccessful litigation. 

7.30. An equivalent change is being made to Appendix V, which contains 

‘suitability requirements’ for applicants under the visitor route based on the general 

grounds contained in Part 9 of the Rules. 

7.31. A change is also being made to the ‘suitability requirements’ in Appendix FM 

and Appendix Armed Forces such that applications made under those Appendices 

may be refused on the basis of litigation debt. As Appendix FM sets out how the 

Secretary of State will consider applications to enter or remain in the UK on the basis 

of family or private life, and Appendix Armed Forces applicants may raise similar 

considerations, the rule will confer a discretionary power to refuse an application on 

the basis of a litigation debt 

 

Case Law Update 

 

Article 8 Visitor Appeals 

Kaur (visit appeals; Article 8) [2015] UKUT 487 (IAC) (26 August 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/487.html 

In this case the UT remind Judges that starting point for the Article 8 assessment is the 

state of the evidence in respect of the application under the immigration rules. Dr 

Storey relies upon the principles in SS (Congo). Dr Storey also clarifies that there is no 

conflict between Mostafa and Adjei.  

 1. In visit appeals the Article 8 decision on an appeal cannot be made in a vacuum. Whilst judges only have 

jurisdiction to decide whether the decision is unlawful under s.6 of the Human Rights Act 1998 (or shows 

unlawful discrimination) (see Mostafa (Article 8 in entry clearance) [2015] UKUT 112 (IAC ) and Adjei 

(visit visas – Article 8) [2015] UKUT 261 (IAC)), the starting-point for deciding that must be the state of 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/512690/54729_HC_877_Web_Accessible_v.2.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/512690/54729_HC_877_Web_Accessible_v.2.pdf
http://www.bailii.org/uk/cases/UKUT/IAC/2015/487.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/112.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/261.html
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the evidence about the appellant’s ability to meet the requirements of paragraph 41 of the immigration 

rules. 

  

2. The restriction in visitor cases of grounds of appeal to human rights does not mean that judges are relieved of 

their ordinary duties of fact-finding or that they must approach these in a qualitatively different way. 

Where relevant to the Article 8 assessment, disputes as to the facts must be resolved by taking into 

account the evidence on both sides: see Adjei at [10] bearing in mind that the burden of proof rests on 

the appellant. 

  

3. Unless an appellant can show that there are individual interests at stake covered by Article 8 “of a 

particularly pressing nature” so as to give rise to a “strong claim that compelling circumstances may 

exist to justify the grant of LTE [Leave to Enter] outside the rules”: (see SS (Congo) [2015] EWCA Civ 

387 at [40] and [56]) he or she is exceedingly unlikely to succeed. That proposition must also hold good 

in visitor appeals. 

The President and Children 

Treebhawon and others (section 117B(6)) [2015] UKUT 674 (IAC) (19 November 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/674.html 

The President provisionally finds that section 117B(6) is a complete answer to the public 

interest question. Where the conditions in section 117B(6) are satisfied the public 

interest in sections 117B(1)-(3) will be outweighed. Section 117B(6) is not qualified or 

diluted by sections 117B(4)-(5). This case will be of great use to practitioners in cases 

involving those with a parental relationship with a British or ‘7 year’ child. 

(i)                  Section 117B (6) is a reflection of the distinction which Parliament has chosen to make between 

persons who are, and who are not, liable to deportation. In any case where the conditions enshrined in 

section 117B(6) of the Nationality, Immigration and Asylum Act 2002 are satisfied, the section 117B(6) 

public interest prevails over the public interests identified in section 117B (1)-(3). 

  

(ii)                Section 117B (4) and (5) are not parliamentary prescriptions of the public interest. Rather, they 

operate as instructions to courts and tribunals to be applied in cases where the balancing exercise is 

being conducted in order to determine proportionality under Article 8 ECHR, in cases where either of 

the factors which they identify arises. 

 

11.          The FtT gave consideration to section 117B(6) of the 2002 Act in the context of considering whether 

the claims of the 1 
st
, 3 

rd
, 4 

th
 and 5

th
 Appellants could succeed outwith the Article 8 regime of the Rules. 

The decision states: 

  

" In considering this I have had regard to and applied [section 117B(6)] ... which confirms to me 

that there is no public interest in removing the first Appellant because he has a genuine and 

subsisting parental relationship with a qualifying child and it would not be reasonable to expect 

her to leave the United Kingdom." 

  

This is the only reference to section 117B in the entirety of the decision. 

  

http://www.bailii.org/ew/cases/EWCA/Civ/2015/387.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/387.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/674.html
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12.          Section 117B of the 2002 Act provides: 

  

" (1) The maintenance of effective immigration controls is in the public interest. 

  

(2) It is in the public interest, and in particular in the interests of the economic well-being of the 

United Kingdom, that persons who seek to enter or remain in the United Kingdom are able to 

speak English, because persons who can speak English— 

  

(a) are less of a burden on taxpayers, and 

  

(b) are better able to integrate into society. 

  

(3) It is in the public interest, and in particular in the interests of the economic well-being of the 

United Kingdom, that persons who seek to enter or remain in the United Kingdom are financially 

independent, because such persons— 

  

(a) are not a burden on taxpayers, and 

  

(b) are better able to integrate into society. 

  

(4) Little weight should be given to— 

  

(a) a private life, or 

  

(b) a relationship formed with a qualifying partner, that is established by a person at a 

time when the person is in the United Kingdom unlawfully. 

  

(5) Little weight should be given to a private life established by a person at a time when the 

person's immigration status is precarious. 

  

(6) In the case of a person who is not liable to deportation, the public interest does not require the 

person's removal where— 
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(a) the person has a genuine and subsisting parental relationship with a qualifying child, 

and 

  

(b) it would not be reasonable to expect the child to leave the United Kingdom." 

  

The new Part 5A of the 2002 Act, comprising sections 117A - 117D, came into operation on 28 July 

2014. This is a novel legislative mechanism whereby in the exercise of determining proportionality in 

Article 8 cases, courts and tribunals are obliged to have regard to Parliament's formulation of the public 

interest. This flows from the definition of the " public interest question" as the question of "whether an 

interference with a person's right to respect for private and family life is justified under Article 

8(2) [ECHR]", per section 117A(3). 

13.          In the evolving jurisprudence of the Upper Tribunal, the new Part 5A regime has been considered in a 

series of reported decisions. The most comprehensive analysis of its provisions is found in Forman 

(Sections 117A - C considerations) [2015] UKUT 412 (IAC), at [17] especially. In that case the Upper 

Tribunal decided, inter alia, that sections 117A and 177B apply in every case where a court or tribunal is 

required to determine whether a decision made under the Immigration Acts breaches any person's rights 

under Article 8 ECHR. It further held that in considering the public interest question, the Court or 

Tribunal must have regard to the considerations listed in section 117B in all cases: per section 117A(1) 

and (2). Other major pronouncements of the Upper Tribunal on sections 117A - 117B are found in AM 

(Section 117B) Malawi [2015] UKUT 260 (IAC) and Deelah and Others (section 117B - ambit) [2015] 

UKUT 515 (IAC). 

  

14.          None of the above decisions addresses the specific issue which arises in the present appeals. We 

formulate this issue in the following terms: 

  

In a case where a Court or Tribunal decides that a person who is not liable to deportation has a 

genuine and subsisting parental relationship with a qualifying child, as defined in Part 5A of 

the Nationality, Immigration and Asylum Act 2002, as amended, and it would not be reasonable 

to expect such child to leave the United Kingdom, with the result that the two conditions 

enshrined in section 117B(6) are satisfied, is this determinative of the "public interest 

question", namely the issue of proportionality under Article 8(2) ECHR? 

 

While acknowledging that this formulation has certain offshoots, giving rise to other issues, we 

consider this to be the overarching question. 

  

15.          In Deelah and Others, the Upper Tribunal provided the following overview of the new Part 5A regime, 

at [19]-[21]: 

  

"19. Next, in construing the provisions under scrutiny, certain observations about the structure 

and syntax of sections 117A and 117B are appropriate. The draftsman's mechanism of enjoining a 

decision maker, whether it be a court or tribunal or other agency, to "have regard to" specified 

http://www.bailii.org/uk/cases/UKUT/IAC/2015/412.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/260.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/515.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/515.html
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matters is of some longevity. It is long established that where this mechanism is employed, the 

corresponding duty is to obey the legislature's instruction, that is to say the decision maker must 

have regard to the matter in question. In the typical statutory model, the legislature goes no 

further. Where this model is invoked this denotes the first stage in the exercise to be performed by 

the judge or decision maker. The second stage is a product of the common law: it imports a duty 

to give such rational weight to the matters specified as the judge or decision maker considers 

appropriate. Within this formulation lies the principle that in the generality of cases involving 

decisions of this genre the barometer for judicial review, or appeal on a point of law, is 

the Wednesbury principle. See, for example, Tesco Stores v Secretary of State for the Environment 

and Others [1995] 1 WLR 759. Lord Hoffmann's formulation of the principles at [56] - [57] and 

[68], while devised in a planning law context, applies generally. 

  

20. The statutory model for which the legislature has opted in sections 117A and 117B is not the 

typical one. True it is that its first striking element is the familiar one of obliging the court or 

tribunal concerned to have regard to specified considerations: per section 117A(2). These 

obligatory considerations are then listed in sections 117B and 117C. As section 117C does not 

arise in this appeal, I say nothing more about it. As regards section 117B, there is a total of six 

"considerations". Some of these have the dual identity of statutory considerations and legal 

principles, being readily traceable to both Strasbourg and domestic jurisprudence. The 

characteristic which links the "considerations" listed in section 117B(1), (2), (3) and (6) is that of 

the "public interest". These provisions reflect the reality that the public interest is multi-layered 

and has multiple dimensions. Those aspects of the public interest which the legislature has 

identified as considerations to be taken into account as a matter of obligation are contained in 

these provisions. 

  

21. In contrast, the two "considerations" contained in section 117B(4) and (5) are somewhat 

different from the other four, in the following respects. First, they make no mention of the public 

interest. They are, rather, concerned with facts and factors which, while bearing on the 

proportionality assessment under Article 8(2) ECHR, shift the focus from the ambit of the public 

interest to choices and decisions which have been made by the person or persons concerned in 

their lives and lifestyles. Second, there is a degree of tension between a court or tribunal having 

regard to a specified factor, as a matter of obligation (on the one hand) and (on the other) giving 

effect to a Parliamentary instruction about the weight to be given thereto. Indeed, in giving effect 

to section 117B(4) and (5), the court or tribunal concerned is not, in truth, performing the 

exercise of having regard to these statutory provisions. Rather, the Judge is complying with a 

statutory obligation, unconditional and unambiguous, to give effect to a parliamentary instruction 

that the considerations in question are to receive little weight." 

  

16.         In answering the question formulated in [14] above, we begin by subjecting Part 5A of the 2002 Act to 

the following further analysis: 

  

(a)          Part 5A is expressed to be applicable in every case where a court or tribunal is required 

to determine whether a decision made under the Immigration Acts breaches a person's 

rights under Article 8 ECHR. 

  

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1995/22.html


Adam Pipe: adampipe@no8chambers.co.uk , http://www.twitter.com/adampipe, http://uk.linkedin.com/in/pipeadam/ 

13 
 

(b)          In cases where an interference with such rights is demonstrated, the court or 

tribunal must, in determining proportionality, have regard to the considerations listed in 

section 117B in all cases and to the additional considerations enumerated in section 117C 

in all cases involving the deportation of foreign criminals. 

  

(c)           Turning to section 117B, the first port of call is the cross heading "Article 8: public 

interest considerations applicable in all cases". 

  

[Our emphasis.] 

  

At this juncture of the analysis, the effect of section 117A(2)(a) is that the Court or Tribunal must have 

regard to everything contained in section 117B. 

  

(d)         Section 117B comprises, in subsections (1) - (3), three unequivocal Parliamentary 

statements of the content of the public interest: the maintenance of effective immigration 

controls, the ability to speak English and financial independence. En passant, a striking 

feature of the formulation of the second and third of these statements of the public interest is 

the exposition of their rationale. 

  

(e)          The next division of section 117B, in subsections (4) and (5), consists of separate 

statements that " little weight" should be given to three specified factors. 

  

(f)            Next, and finally, there is an unequivocal statement of what the public interest 

does not require in section 117B(6): this is the only public interest pronouncement in 

section 117B framed in these negative terms. 

  

17.         The two " little weight" provisions of section 117B do not readily satisfy the appellation of 

Parliamentary statements of the public interest, in view of the terms in which they are phrased and 

compared with the formulation of the public interest statements in subsections (2), (3) and (6). 

Furthermore, the two " little weight" provisions relate to matters which, in practice, are invoked by the 

person concerned, rather than the Secretary of State, namely a private life and/or a relationship formed 

with a qualifying partner during such person's sojourn in the United Kingdom. As noted in Deelah, at 

[21], the focus of these discrete statutory provisions is choices and decisions which have been made by 

the person or persons concerned in their lives and lifestyles. We consider that section 117B(4) and (5) 

contain a recognition that the factors therein sound on the question of proportionality, where they arise, 

but are, by unambiguous Parliamentary direction, to be accorded little weight. We further consider that, 

properly construed, section 117B(4) and (5) are not Parliamentary statements of the public interest. They 

are, rather, Parliamentary instructions to courts and tribunals, to be applied in the balancing exercise, 

that little weight should be given to the matters specified where relevant. Thus analysed, the function of 

the court or tribunal concerned is not simply to have regard to these factors, in cases where they arise. 

Rather, they must be considered and given little weight. This is in contrast with the classic public law 
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case whereby the decision maker, having discharged the primary duty of identifying all relevant facts and 

considerations, is free to accord to these such weight as he rationally considers appropriate. 

  

18.          The resolution of the second ground of appeal turns on how we construe section 117B(6), considered in 

its full statutory context. In performing this exercise, we derive no assistance from the construction which 

we have given to section 117B(4) and (5). We consider it instructive to juxtapose section 117B(6) with its 

three public interest siblings, namely section 117B(1), (2) and (3). Section 117B(6), notionally, follows 

these three provisions sequentially. Notably, Parliament has not established any correlation between 

section 117B(6) and the other three sibling public interest provisions. In particular, section 117B(6) is 

not expressed to be " without prejudice to" or " subject to" any of the other three related provisions. 

Furthermore, section 117B(6) is formulated in unqualified terms: in cases where its conditions are 

satisfied, the public interest does not require the removal from the United Kingdom of the person 

concerned. In this respect also it different from its siblings, which contain no comparable instruction. 

  

19.          The next notable feature of the new statutory regime is that in section 117B (6) Parliament has chosen 

to differentiate between those who are, and who are not, liable to deportation. It has provided a separate 

and special dispensation for members of the latter class.This is harmonious with one of the overarching 

themes of Part 5A, which is to subject foreign criminals who are liable to deportation to a more rigorous 

and unyielding regime. In the case of those who are not liable to deportation, Parliament has chosen to 

recognise that, where the specified conditions are satisfied, a public interest which differs from those 

public interests expressed in Section 117B(1)-(3) is engaged. The most striking feature of this discrete 

public interest is its focus on one of the most vulnerable cohorts in society, namely children. The focus is 

placed on the needs and interests of these vulnerable people. Furthermore, the content of this public 

interest differs markedly from the other three, all of which are focused on the interests of society as a 

whole. In enacting Section 117B(6), Parliament has given effect to a public interest of an altogether 

different species. Notably, this new statutory provision is closely related to and harmonious with what 

has been decided by the Upper Tribunal in a number of cases, namely that there is a free standing public 

interest in children being reared within a stable family unit. The effect of Part 5A of the 2002 Act is, of 

course, that this discrete public interest must yield to more potent public interests in certain 

circumstances. 

  

20.          In section 117B(6), Parliament has prescribed three conditions, namely: 

  

(a) the person concerned is not liable to deportation; 

  

(b)           such person has a genuine and subsisting parental relationship with a qualifying child, namely 

a person who is under the age of 18 and is a British citizen or has lived in the United Kingdom for 

a continuous period of seven years or more; and 

  

(c)            it would not be reasonable to expect the qualifying child to leave the United Kingdom. 
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Within this discrete regime, the statute proclaims unequivocally that where these three conditions are 

satisfied the public interest does not require the removal of the parent from the United Kingdom. 

Ambiguity there is none. 

  

21.          Giving effect to the analysis above, in our judgment the underlying Parliamentary intention is that 

where the three aforementioned conditions are satisfied the public interests identified in section 117B(1) 

- (3) do not apply. 

  

22.          It would further appear that the " little weight" provisions of section 117B(4) - (5) are of no 

application. If Parliament had been desirous of qualifying, or diluting, section 117B(6) by reference to 

either section 117B(4) or (5), it could have done so with ease. It has not done so. Fundamentally, there is 

no indication in the structure or language of Part 5A that in cases where, on the facts, section 117B(4) 

and/or (5) is engaged, the unambiguous proclamation in Section 117B(6) is in some way weakened or 

demoted. To this may be added the analysis in [18] - [21] above. Clearly, there is much to favour this 

construction. However, conscious of the limits of the judicial function, we decline to provide a definitive 

answer to this discrete question, for two reasons. First, we received no argument upon it. Second, it does 

not clearly fall within the grant of permission to appeal. 

  

23.          Similarly, the issue of the interplay between Section 117B(6) and the Immigration Rules does not arise 

directly in this appeal. In this context, we draw attention to the leading reported decision of the Upper 

Tribunal, Bossade (Sections 117A-D: Inter-relationship with Rules) [2015] UKUT 415 (IAC). In that 

case, the Upper Tribunal held that, ordinarily, a court or tribunal will first consider an appellant's 

Article 8 claim by reference to the Immigration Rules, the purpose of this exercise being to decide 

whether the relevant qualifying conditions are satisfied by the person concerned. This exercise is 

performed without reference to Part 5A. The latter regime is engaged directly only where the decision 

making process reaches the stage of concluding that the person does not satisfy the requirements of the 

Rules. Thereafter, in any consideration of the case outwith the framework of the Rules, and subject to the 

application of the Razgar tests, Part 5A will fall to be applied in the decision maker's determination of 

the proportionality question. It follows that in any case where the parent concerned is unable to satisfy 

the requirements of the Rules section 117B(6) may conceivably apply: all will depend on the facts as 

found by the tribunal. 

  

24.          We apply the analysis and conclusions above to the decision of the FtT in the following way: 

  

(i) The FtT committed no error of law in giving no consideration to Part 5A of the 2002 Act in deciding 

whether the case of the second Appellant satisfied the requirements of the Rules. 

  

(ii)         The FtT committed no error of law in giving consideration to section 117B(6) of the 2002 Act in 

deciding whether the claims of the other four Appellants could succeed outwith the Article 8 

regime of the Rules. 

  

(iii)       The FtT's application of Section 117B(6), which did not involve consideration of any of the other 

provisions of Section 117B, was similarly free of error. 

http://www.bailii.org/uk/cases/UKUT/IAC/2015/415.html
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(iv)       Accordingly, the second ground of appeal fails. 

 

RK, R (on the application of) v Secretary of State for the Home Department (s.117B(6); 

"parental relationship" (IJR) [2016] UKUT 31 (IAC) (22 December 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/31.html 

UTJ Grubb considers the phrase ‘parental relationship’ in section 117B(6). 

 1.       It is not necessary for an individual to have "parental responsibility" in law for there to exist a parental 

relationship. 

  

2.       Whether a person who is not a biological parent is in a "parental relationship" with a child for the 

purposes of s.117B(6) of the Nationality, Immigration and Asylum Act 2002 depends on the individual 

circumstances and whether the role that individual plays establishes he or she has "stepped into the shoes" 

of a parent. 

  

3.       Applying that approach, apart from the situation of split families where relationships between parents 

have broken down and an actual or de factostep-parent exists, it will be unusual, but not impossible, for 

more than 2 individuals to have a "parental relationship" with a child. However, the relationships between 

a child and professional or voluntary carers or family friends are not "parental relationships". 

 

Abdul (section 55 - Article 24(3) Charter : Nigeria) [2016] UKUT 106 (IAC) (13 January 

2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/106.html 

In this EEA deportation case the UT considers the best interest principle set out in 

Article 24 EU Charter and in particular Article 24(3): 

(1) Children shall have the right to such protection and care as is necessary for their well-

being. They may express their views freely. Such views shall be taken into consideration 

on matters which concern them in accordance with their age and maturity. 

  

(2) In all actions relating to children, whether taken by public authorities or private 

institutions, the child's best interests must be a primary consideration. 

  

(3) Every child shall have the right to maintain on a regular basis a personal relationship 

and direct contact with both his or her parents, unless this is contrary to his or her 

interests.  
 

Head note: 

 (i)             There is no hierarchy of weight or importance in the various considerations recited in regulation 

21(6) of the EEA Regulations. The weight to be attributed to each factor will vary according to the fact 

sensitive context of the individual case. 

  

(ii)           Where it is contended that the decision maker and/or the First-tier Tribunal (FtT) has acted in 

contravention of section 55 of the Borders, Citizenship and Immigration Act 2009, the Upper Tribunal 

http://www.bailii.org/uk/cases/UKUT/IAC/2016/31.html
http://www.bailii.org/uk/cases/UKUT/IAC/2016/106.html
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will scrutinise the degree of engagement with all material evidence and, in particular, will search for 

clear findings in the decision of the FtT of what the best interests of any affected child are. 

  

(iii)         Article 24(3) of the EU Charter of Fundamental Rights creates a free standing right (although not 

absolute). 

  

(iv)        Where this right is engaged, a failure by the decision maker and/or the FtT to acknowledge it and to 

decide accordingly may constitute a material error of law. 

 

PD and Others (Article 8: conjoined family claims) Sri Lanka [2016] UKUT 108 (IAC) 

(17 March 2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/108.html  

In this case the President provides some hope in ‘7 year children’ cases. The president 

sets out how cases should be approached where there are claims by a number of family 

members including a ‘7 year child’. 

In considering the conjoined Article 8 ECHR claims of multiple family members decision-makers should first 

apply the Immigration Rules to each individual applicant and, if appropriate, then consider Article 8 outside the 

Rules. This exercise will typically entail the consideration and determination of all claims jointly, so as to 

ensure that all material facts and considerations are taken into account in each case. 

THE CORRECT APPROACH 

 

18.               As noted above, all three Appellants entered the United Kingdom, as a composite family unit, in 

January 2005. The 11 
th

anniversary of this event has just been reached. The third of the Appellants was 

then aged three years and has very recently celebrated his 14 
th

 birthday. Given that he has been 

residing continuously in the United Kingdom for some 11 years, he will secure the grant of leave to 

remain under paragraph 276 ADE(1)(iv) of the Rules if he can satisfy the requirement that ".... It 

would not be reasonable to expect [him] to leave the UK". As regards the other two Appellants, his 

parents, it is common case that neither can succeed in a claim under the Rules. Their claims are, 

therefore, based on Article 8 ECHR outwith the Rules. 

  

19.               Focussing on the terms of the grant of permission to appeal, we note in particular the following: 

  

(a)                 All three Appellants were granted entry clearance together. 

  

(b)                 They then entered the United Kingdom together. 

  

(c)                 They have resided together as a family ever since. 

  

(d)                The further leave to remain application dated 12 February 2013 was a joint application. It 

was determined jointly, by a decision dated 30 April 2013. 

http://www.bailii.org/uk/cases/UKUT/IAC/2016/108.html
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(e)                 This latter decision was the stimulus for the initiation of judicial review proceedings, on 

31 July 2013, in which all three Appellants had the status of claimants. 

  

(f)                  The consensual outcome of the judicial review challenge resulted in yet another joint 

decision of the Secretary of State, dated 23 August 2014, wherein lie the origins of these 

conjoined appeals. 

  

20.               There is no statutory requirement, whether embodied in primary or secondary legislation, whereby 

the Secretary of State was obliged to determine the claim of the child first. Nor is there any such rule 

requiring the tribunal to do so in the context of the determination of these conjoined appeals. 

Furthermore, there is no stipulation in the Immigration Rules to this effect. 

  

21.               We consider that the answer to the principal question of law upon which permission to appeal to 

this Tribunal was granted lies in the public law framework within which the Appellants' applications to 

the Secretary of State were made and determined. One of the overarching principles of public law 

thereby engaged was the duty imposed on the Secretary of State to take into account all material facts 

and considerations. We consider that if the application of the third Appellant had been severed from 

the other two and determined in isolation from them, in some kind of vacuum, this would have given 

rise to a breach of this duty. It is the very essence of Article 8 ECHR claims based on the family life 

dimension of this Convention provision that there are relationships, bonds and ties joining together the 

members of the family unit in question. In circumstances where the claims of several family members 

coincide, it would be artificial and unrealistic to determine them on their individual merits, in a rigid 

sequence and in insulated packages, without reference to the other claims. 

  

22.               We further consider that if the third Appellant's claim had been severed from the other two and 

determined in isolation in the manner suggested, this would have contravened both public law 

principles and Article 8 itself . It would also have been in breach of the duty imposed by section 55 of 

the Borders, Citizenship and Immigration Act 2009 (the "2009 Act") which has been construed as 

requiring a properly informed evaluation of all material facts and considerations in assessing a child's 

best interests: see JO and Others (section 55 duty) [2014] UKUT 552 (IAC), at [11] especially: 

  

".... properly analysed, there are two guiding principles, each rooted in duty. The first is that the 

decision maker must be properly informed. The second is that, thus equipped, the decision maker 

must conduct a careful examination of all relevant information and factors. These principles have 

a simple logical attraction, since it is difficult to conceive how a decision maker could properly 

have regard to the need to safeguard and promote the welfare of the child or children concerned 

otherwise. Furthermore, they reflect long recognised standards of public law. Being adequately 

informed and conducting a scrupulous analysis are elementary prerequisites to the inter-related 

tasks of identifying the child's best interests and then balancing them with other material 

considerations. This balancing exercise is the central feature of cases of the present type. It 

cannot realistically or sensibly be undertaken unless and until the scales are properly prepared. " 

  

http://www.bailii.org/uk/cases/UKUT/IAC/2014/552.html
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23.               In our judgment, the duty imposed upon the Secretary of State in the circumstances presented by the 

simultaneous advent of these three family members' claims jointly was, rather than engaging in a 

fiction of the kind mooted above, to process and consider the claims together and then determine them. 

This would avoid the manifest artificiality of applying the reasonableness test enshrined in paragraph 

276 ADE (1)(iv) and s117B (6) of the 2002 Act in the purely imaginary world that the child's parents 

did not have claims,also based on Article 8, pending. Further, it would have been equally surreal to 

determine the parents' claims without reference to either or both of the other two. This is so not least 

because decisions of the kind required in the present cases involved, unavoidably, predictive evaluative 

judgments concerning the short and medium term futures of all three Appellants. The processing, 

consideration and determination of these three claims together would equip the decision maker with 

the information necessary to acquit the public law duty of making the decisions on as fully informed a 

basis as possible, in tandem with the section 55 duty, as decided in JO and Others (section 55 

duty) [2014] UKUT 517 (IAC). Crystal ball gazing, which not infrequently opens the door 

toWednesbury irrationality and the kindred public law misdemeanour of failing to take into account all 

material information and considerations, would thereby be avoided. 

  

24.               We would add that the approach advocated above does not detract from the general principle that 

in Article 8 ECHR cases it is appropriate for the decision maker and, on appeal, the tribunal to 

consider first whether the person's claim satisfies the relevant requirements of the Rules: 

the Bossade principle refers and see also paragraph 1.1 of the IDI (supra). We are further satisfied 

that the approach which we favour finds support in the decision in EV (Philippines) v Secretary of 

State for the Home Department [2014] EWCA Civ 874. We refer particularly to the connection 

between children and parents which Christopher Clarke LJ made in [33]. The Court of Appeal found 

that the overall conclusion of the tribunal judge which was, in substance, that it was reasonable to 

expect the three children concerned to continue to live with their parents and that all should return 

together to their country of origin, with the public interest in the maintenance of firm immigration 

control prevailing, was sustainable in law. In the language of Lewison LJ, to remain with their parents 

was "obviously" in their best interest: [60]. 

  

25.               The application of the approach which we have espoused above would have led the decision maker 

to recognise that the only person who could conceivably succeed under the Rules was the son, the third 

Appellant, who satisfies the seven years resident requirement. However, at this point of the exercise, we 

consider that the decision maker could not then proceed to determine the son's application in isolation 

from the others, since the application of the criterion of reasonableness behoved the official to evaluate 

all three claims in the round and determine them together. The answer to the question of whether the 

son could reasonably be expected to leave the United Kingdom could not realistically or sensibly be 

answered without first examining what the future was likely to hold for all three family members. 

  

The FtT's Decisions Re-made 

  

26.               In re-making the decisions of the FtT we begin by identifying the possible future scenarios for the 

three Appellants: 

  

(i) All three appeals are dismissed, in which event the Appellants will depart the United Kingdom 

together, the family unit intact, relocating to their country of origin, Sri Lanka. 

http://www.bailii.org/uk/cases/UKUT/IAC/2014/%5b2014%5d_UKUT_517_iac.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/874.html
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(ii) The appeals of the first two Appellants are dismissed, while that of the third Appellant succeeds. 

This could have the same result as scenario (i), being a matter of choice and decision for the 

three family members concerned. 

  

(iii) However, another possible scenario is that the appeals of the first two Appellants are dismissed 

and that of the third Appellant allowed, with the parents returning to Sri Lanka and the third 

Appellant continuing to live and study in the United Kingdom. 

  

(iv) The fourth scenario entails all three appeals succeeding, which will result in the perpetuation of 

the status quo in all respects. 

  

27.               We conceive it our duty to identify the most likely of these future scenarios before proceeding to 

apply the relevant legal rules and principles. Since the evidence bearing on the possible future 

scenarios was rather unsatisfactory and inconclusive, we convened a further hearing and received 

additional evidence. This exercise was revealing. It stimulated further evidence from the first 

Appellant, the father and a detailed letter from the third Appellant, the son. The latter contains the 

following eloquent passage: 

  

"My parents are the people who have supported me throughout my life ever since the day that I 

was born. They are there to support me through childhood to adulthood. My parents are 

irreplaceable and have a key role in my emotional strength and wellbeing also as we are a close 

knit family. My parents provide for me as well as giving me a roof over my head." 

  

28.               We refer to the second of the three scenarios canvassed in [26] above. Based mainly on the further 

evidence received, we find without hesitation that to separate the third Appellant from his parents is 

not a viable proposal. He would not be left in the United Kingdom to reside with relatives or friends. 

Nor would he, for example, be attending a boarding school. Rather, he would be entirely reliant on 

publicly funded services, as the father's witness statement makes clear: 

  

"... We have [not] had time to get any information from Social Services as to what their position 

would be but our lawyers have told us that they would have a duty to house [the third Appellant] 

if we left him alone in the UK." 

  

Thus we consider that there are only two realistic scenarios, namely all three appeals are either allowed 

or dismissed. No other configuration is appropriate in the circumstances. 

  

29.               Given that, of the three Appellants, only the third can conceivably succeed under the Immigration 

Rules, we turn our attentions to his claim at this stage. In doing so, we commence by evaluating the 

primary consideration of his best interests. The best interests of any child necessarily encompass a 
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potentially broad range of factors bearing on multiple aspects of their life. In addition to the 

uncontentious factual framework rehearsed in [2] - [5] above, we have given consideration to a 

substantial quantity of documentary evidence, none of it contentious. To summarise, the third Appellant 

has, beginning at the age of three years, spent three quarters of his life in the United Kingdom. 

Throughout this period his life has been shaped by United Kingdom culture, values, pastimes, living 

standards, language and the prevailing education system. The third Appellant has participated in the 

latter during the past ten years. Critical milestones in both his personal and educational development 

have been passed and are now looming. We find, based on the evidence, that he is an intellectually 

gifted young man who has made excellent academic progress; he has a wide circle of friends; he is a 

member of the Army Cadets; and he engages in extra-curricular activities. His integration in United 

Kingdom society and culture is complete. We find further that his connections with his country of 

origin are minimal, extending barely beyond the facts that he is a person of Sri Lankan nationality who 

was born in that country and spent the first couple of years of his life there. 

  

30.               We conclude firmly that as regards those aspects of the third Appellant's life highlighted above, his 

best interests, viewed through the lens of Article 8 private life, would be served by remaining in the 

United Kingdom. The four dominant factors, summarised, are his length of residence in the United 

Kingdom, his full integration in United Kingdom society, his age and his minimal ties with his country 

of origin. We observe that this conclusion is expressly foreshadowed in the Secretary of State's IDI, an 

instrument which, having the status of a material consideration, serves to inform the Article 8 private 

life analysis. 

  

31.               However, the assessment of the third Appellant's best interests from the perspective of his private 

life only is necessarily incomplete. We must also consider his best interests through the prism of his 

family life. He is an only child and we find that he has, vis-à-vis his parents, the bonds of love, 

affection, respect and dependency which one would expect of any child of 14 in a stable, settled family. 

This is not diluted by the truism that teenagers become progressively independent, resilient and self 

sufficient. In this context we refer to our assessment in [28] above. Viewed from the twin perspectives 

of the third Appellant's private and family life, the conclusion that his best interests would be best 

served by continuing to live in the United Kingdom, with his parents, follows inexorably. 

32.               At this juncture, we remind ourselves that the best interests of the third Appellant have, by statute, 

the status of a primary consideration. We are also mindful that our assessment of the best interests of 

the third Appellant is not determinative of the question posed by both paragraph 276 ADE (1)(iv) of the 

Rules and Section 117B(6) of the 2002 Act, namely whether it would be reasonable to expect him to 

leave the United Kingdom. This question cannot be answered without considering the parents' appeals, 

to which we now turn. At this juncture, we turn to consider the claims of the Appellant's parents, the 

first two Appellants. Their Article 8 claims cannot succeed under the Rules. They do not come remotely 

close to doing so. They can succeed only outwith the Rules, which involves them satisfying the test of 

compelling/exceptional circumstances prescribed in MF Nigeria ( infra). 

  

33.               The main ingredients in the cases of the parents are that their presence in the United Kingdom was 

lawful during the first half of the 11 year period under scrutiny; they have been unlawful overstayers 

since early 2010; they are the parents of a teenage child who has lived continuously in the United 

Kingdom for 11 years; they have established private lives in the United Kingdom; they are law abiding 

and self-sufficient citizens; and they have spent most of their lives in their country of origin, Sri Lanka. 
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34.               At this point of the analysis, we ask ourselves whether the dismissal of the parents' appeals would 

interfere with their rights to respect for their private lives. The answer is, clearly, affirmative. Since the 

impugned decisions are in accordance with the law and are in furtherance of a legitimate aim, namely 

the maintenance of immigration control, the next question to be addressed is whether they are 

proportionate. Proportionality is the "public interest question" within the meaning of Part 5A of the 

2002 Act. By section 117A(2) thereof we are obliged to have regard to the considerations listed in 

section 117B. We consider that section 117B applies to these appeals in the following way: 

  

(a) The public interest in the maintenance of effective immigration controls is engaged. 

  

(b)                There is no infringement of the "English speaking" public interest, given the uncontested 

finding that all three Appellants are fluent English speakers. 

  

(c)                 While the economic self-sufficiency of both parents is not in dispute and we have no 

evidential basis for finding otherwise, we consider that this public interest must be engaged 

since the third Appellant has been, and will continue to be, educated at public expense and if 

all three Appellants remain in the United Kingdom they will have the capacity to access other 

publicly funded services and benefits. 

  

(d)               That part of the private lives established by the parents during the second half of their 11 

year sojourn in the United Kingdom qualifies for the attribution of little weight only. 

  

35.               This brings us to section 117B(6), which provides: 

  

"In the case of a person who is not liable to deportation, the public interest does not require the 

person's removal where - 

  

" (a) the person has a genuine and subsisting parental relationship with a qualifying child; and 

  

(b) it would not be reasonable to expect the child to leave the United Kingdom." 

  

The third Appellant is a "qualifying child" by virtue of his length of residence in the United Kingdom. 

  

36.               We consider that where a court or tribunal reaches the stage of conducting the balancing exercise 

required by a proportionality assessment, as here, the two tests enshrined in section 117B(6) are to be 

considered and applied together. The application of the first test, namely whether the first and second 

Appellants have genuine and subsisting parental relationships with the third Appellant, yields a swift 



Adam Pipe: adampipe@no8chambers.co.uk , http://www.twitter.com/adampipe, http://uk.linkedin.com/in/pipeadam/ 

23 
 

affirmative answer which is not contested on behalf of the Secretary of State. The second test poses the 

question of whether it would be reasonable to expect the third Appellant to leave the United Kingdom. 

This is a mirror image of the test contained in paragraph 276 ADE(1)(iv) of the Rules. We observe that 

neither this provision of the Rules nor Section 117(B)(6) of the 2002 Act featured in EV (Philippines), 

where the child concerned fell far short of the qualifying period of seven years and the claims therefore 

lay entirely outwith the Rules. 

  

37.               We further consider that the general passages in the Secretary of State's IDI (reproduced in [16]-

[17] above), are in their essence, a faithful reflection of the extensive Article 8 ECHR jurisprudence. 

Thus there is a long standing recognition that, with the passage of time, children progressively 

establish roots and integrate in the host country. This is the rationale of the "seven year rule". As the 

Secretary of State's guidance states: 

  

"The longer the child has resided in the UK, the more the balance will begin to swing in terms of 

it being unreasonable to expect the child to leave the UK and strong reasons will be required in 

order to refuse a case with continuous UK residence of more than seven years." 

  

In our consideration of the third Appellant's private life in the United Kingdom, we have highlighted 

above the salient facts and factors. We balance these with the outcome of the forecast which must 

necessarily be undertaken, based on the premise of the entire family returning to Sri Lanka. On the one 

hand, this would be hugely disruptive for the third Appellant in particular and would decimate the 

friendships, relationships and activities that form the core of his private life. It would also obstruct his 

education, though not irredeemably so. It would involve his transfer to a society whose culture, values, 

norms and language are alien to him. Emotionally, it would undoubtedly be highly stressful. 

Furthermore, this fundamental transformation of his life and lifestyle would occur at an age which is 

recognised universally as of critical importance in every person's development. 

  

38.               On the other hand, taking into account his Appellant's age from a different perspective, coupled 

with his educational achievements, intellectual ability and the support of a stable family unit, this 

young man would, foreseeably, adapt over time. There is no suggestion that his health would be 

detrimentally affected or that there would be any irreparable rupture in his academic progress. Nor is 

it claimed that his career aims could not be achieved in his country of origin. This is a stable, educated 

and healthy family unit. 

  

39.               We remind ourselves that the test to be applied is that of reasonableness. Other legal tests which 

have gained much currency in this sphere during recent years - insurmountable obstacles, exceptional 

circumstances, very compelling factors - have no application in the exercise we are performing. Self-

evidently, the test of reasonableness poses a less exacting and demanding threshold than that posed by 

the other tests mentioned. 

  

40.               Judicial decision making in the sphere of immigration and asylum law is rarely straightforward. 

The present appeals are no exception in this respect . We consider that the application of the 

reasonableness test involves a balance of all material facts and considerations. The application of this 
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test will invariably be intensely fact sensitive, see EB (Kosovo) v Secretary of State for the Home 

Department [2008] UKHL 41, at [7] - [12], per Lord Bingham. Ultimately, the factors to which we 

give determinative weight are the length of the third Appellant's residence in the United Kingdom 

(some 11 years), which has spanned three quarters of his life; his deep immersion in all aspects of life 

in this country; the critical stage of his personal and educational development which has been reached; 

his minimal connections with his country of origin; and the likelihood that he will make a useful 

contribution to United Kingdom society. 

  

41.               Furthermore, we must weigh the third Appellant's best interests, as we have assessed them, which 

have the status of a primary consideration. The main countervailing factor is that the first and second 

Appellants have no legal right to remain in the United Kingdom. Their immigration status is that of 

unlawful over-stayers. This is a factor of undeniable weight. However, it has been frequently stated 

that a child's best interests should not be compromised on account of the misdemeanours of its parents. 

See, for example, per Baroness Hale in ZH (Tanzania) v Secretary of State for the Home 

Department [2011] UKSC 4, at [20]-[21] and [35] andEM (Lebanon) v Secretary of State for the 

Home Department [2008] UKHL 64, at [49]. Having regard to our predictive finding of the most likely 

future scenario for this family, we consider that there is a preponderance of factors impelling to the 

conclusion that it would not be reasonable to expect the third Appellant to leave the United Kingdom. 

Accordingly, his appeal succeeds under the Rules. 

  

42.               Having thus concluded, the effect of section 117B(6) of the 2002 Act is that the public interest does 

not require the removal of either parent viz the first and second Appellants. If and insofar as the 

application of section 117B(6), where it arises, requires a more elaborate and comprehensive exercise 

in certain cases than that which was considered sufficient in the particular context ofTreebhawon, we 

refer to our analysis of the Part 5A regime in [35] above and, having done so, conclude that section 

117B(6) should prevail, on the grounds and for the reasons elaborated extensively above. 

  

43.               Finally, given that the parents' appeals can only succeed outwith the Rules, we remind ourselves 

that the test to be applied is that of exceptional, or compelling, circumstances: see MF (Nigeria) v 

Secretary of State for the Home Department [2013] EWCA Civ 1192 , at [42]. In our application of 

this test, we refer to, but do not repeat, our various analyses and findings above. The first of the two 

final considerations which we have identified is the unequivocal statement in section 117B(6) that the 

public interest does not require the removal of these parents given that they have a genuine and 

subsisting parental relationship with the third Appellant and our finding that it would not be 

reasonable to expect him to leave the United Kingdom. The second is that, given our findings above, 

the effect of dismissing the two parents' appeals would be to stultify our decision that the third 

Appellant qualifies for leave to remain in the United Kingdom under the Rules. Insofar as section 

117B(6) requires a balancing exercise to be performed, we highlight our previous assessments and 

findings and, balancing everything, our overall conclusion is that the test of exceptional circumstances 

is satisfied. Thus the first and second Appellants' appeals succeed outwith the Rules. 

AT and another (Article 8 ECHR - Child Refugee - Family Reunification : Eritrea) 

[2016] UKUT 227 (IAC) (24 March 2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/227.html 

In this helpful decision the President considers Article 8 in the context of family 

reunification concerning a child refugee. 

http://www.bailii.org/uk/cases/UKHL/2008/41.html
http://www.bailii.org/uk/cases/UKSC/2011/4.html
http://www.bailii.org/uk/cases/UKHL/2008/64.html
http://www.bailii.org/uk/cases/UKUT/IAC/2016/227.html
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While the Immigration Rules make no provision for family reunification in the United Kingdom in the case of a 

child who has been granted asylum, a refusal to permit the family members of such child to enter and remain in 

the United Kingdom may constitute a disproportionate breach of the right to respect for family life enjoyed by 

all family members under Article 8 ECHR. 

EEA Case Law 

Lounes, R (on the application of) v Secretary of State for the Home Department [2016] 

EWHC 436 (Admin) (08 March 2016)  

http://www.bailii.org/ew/cases/EWHC/Admin/2016/436.html 

Lang J. has referred the following question to the CJEU concerning dual nationals and 

their family members: 

1. After consultation with the parties, the question which I refer to the CJEU is as follows: 

"Where a Spanish national and Union citizen: 

i) moves to the United Kingdom, in the exercise of her right to free movement under Directive 

2004/38/EC; and 

ii) resides in the United Kingdom in the exercise of her right under Article 7 or Article 16 of 

Directive 2004/38/EC; and 

iii) subsequently acquires British citizenship, which she holds in addition to her Spanish 

nationality, as a dual national; and 

iv) several years after acquiring British citizenship, marries a third country national with 

whom she resides in the United Kingdom; 

are she and her spouse both beneficiaries of Directive 2004/38/EC, within the meaning of 

Article 3(1), whilst she is residing in the United Kingdom, and holding both Spanish 

nationality and British citizenship?" 

Agho v The Secretary of State for the Home Department [2015] EWCA Civ 1198 (26 

November 2015)  

http://www.bailii.org/ew/cases/EWCA/Civ/2015/1198.html 

In this case the Court of Appeal considers marriages of convenience in EEA law. The 

Court confirms that the burden of proof is on the SSHD/ECO relying on Entry 

Clearance Officer, Nicosia v Papajorgji [2012] UKUT 00038 (IAC) and that the burden is 

not discharged by showing ‘reasonable suspcicion’. The standard of proof required is 

the civil standard. The Court of Appeal go on to review the reasoning of the FTT and 

UT and find that the UT should have found an error of law in the FTT decision. The 

appeal would be allowed and the Appellant was entitled to a residence card. 

PRELIMINARY: THE BURDEN AND STANDARD OF PROOF 

11. I should start by stating what the position is about the burden and standard of proof in a case where 

the Secretary of State or an Entry Clearance Officer ("ECO") alleges that a marriage is a marriage of 

convenience. That question is carefully reviewed by the UT in the Papajorgji case to which I have 

already referred. In that case the ECO had refused an application for entry clearance on the basis of 

marriage to an EEA national on the ground that all that she had produced in support of the application 

http://www.bailii.org/ew/cases/EWHC/Admin/2016/436.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/1198.html
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was her marriage certificate and a copy of her husband's Greek passport and that she had failed to 

produce "any documentary evidence of your marriage, such as photographs of your wedding or your 

life together or agreements in joint names such as a bank account or a tenancy agreement". The UT's 

determination falls into two parts. 

12. At paras. 24-32 the UT holds that the ECO's approach was wrong. As it put it at para. 27 of its 

determination 

"… [T]here is no burden on the claimant in an application for a family permit to establish that she was 

not a party to a marriage of convenience unless the circumstances known to the decision-maker give 

reasonable ground for suspecting that this was the case. Absent such a basis for suspicion the 

application should be granted without more on production of the documents set out in article 10 of the 

Directive. Where there is such suspicion the matter requires further investigation and the claimant 

should be invited to respond to the basis of suspicion by producing evidential material to dispel it." 

It goes on to say that a failure to provide evidence in support of the genuineness of the marriage will 

only justify an adverse inference if such documents have been asked for. At para. 32 it emphasises that 

the evidential burden of showing that there are reasonable grounds for suspecting a marriage of 

convenience lies on the decision-maker. 

13. Thus far, the UT was concerned with the approach to be followed by the ECO. At paras. 33-38 it goes 

on to discuss the burden of proof in proceedings in the Tribunals. It was concerned about a possible 

reading of an earlier decision – IS (Marriages of Convenience) Serbia [2008] UKAIT 31 – to the effect 

that  "once evidence of reasonable suspicion has been raised, there is a legal burden on the applicant 

to demonstrate that it is more probable than not the marriage is not one of convenience" (see para. 33). 

It expressed considerable reservations about such an approach, and although it said that the issue did 

not fall for decision it went on at paras. 34-37 to explain why it was strongly inclined to believe that it 

was wrong in principle. Mr Gullick took no issue with the reasoning in those paragraphs, but it is fair 

to say that the grounds of appeal did not turn on the issue of the burden of proof and it does not fall for 

decision before us any more than it did before the UT in Papajorgji. In those circumstances I will not 

attempt to summarise the passage in detail. What it comes down to is that as a matter of principle a 

spouse establishes a prima facie case that he or she is a family member of an EEA national by 

providing the marriage certificate and the spouse's passport; that the legal burden is on the Secretary 

of State to show that any marriage thus proved is a marriage of convenience; and that that burden is 

not discharged merely by showing "reasonable suspicion". Of course in the usual way the evidential 

burden may shift to the applicant by proof of facts which justify the inference that the marriage is not 

genuine, and the facts giving rise to the inference may include a failure to answer a request for 

documentary proof of the genuineness of the marriage where grounds for suspicion have been raised. 

Although, as I say, the point was not argued before us, that approach seems to me to be correct – as 

does the UT's statement that the standard of proof must be the civil standard, as explained by the 

House of Lords in Re B (Children) [2008] UKHL 35, [2009] 1 AC 11. 

14. The UT in Papajorgji concluded, at para. 39: 

"In summary, our understanding is that, where the issue is raised in an appeal, the question for the 

judge will therefore be 'in the light of the totality of the information before me, including the 

assessment of the claimant's answers and any information provided, am I satisfied that it is more 

probable than not this is a marriage of convenience ?'" 

Consistently with the prior discussion, that formulation clearly places the burden of proof on the 

Secretary of State (or ECO). 

Rosa v Secretary of State for the Home Department [2016] EWCA Civ 14 (15 January 

2016)  

http://www.bailii.org/ew/cases/EWCA/Civ/2016/14.html 

http://www.bailii.org/uk/cases/UKIAT/2008/00031.html
http://www.bailii.org/uk/cases/UKHL/2008/35.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2008/35.html
http://www.bailii.org/ew/cases/EWCA/Civ/2016/14.html
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The Court of Appeal again confirms that the legal burden of proof in respect of a 

marriage of convenience is on the SSHD. See also §§40-41 as to the focus being on the 

intention of the parties at the time the relationship was entered into. 

24. In my judgment, the legal burden lies on the Secretary of State to prove that an otherwise valid 

marriage is a marriage of convenience so as to justify the refusal of an application for a residence card 

under the EEA Regulations. The reasoning to that effect in Papajorgji, as endorsed in Agho, is 

compelling. 

25. I do not accept Mr Kellar's submission that the burden of proof is a matter for national law alone. The 

EEA Regulations have to be interpreted and applied in line with the Directive which they implement. 

Although the Directive is silent as to burden of proof, the Commission's guidance (paragraph 20 

above) provides the key to the correct approach under it. Article 35 of the Directive provides that the 

rights otherwise conferred by the Directive may be refused, terminated or withdrawn in the case of 

abuse of rights or fraud, such as marriages of convenience. As a matter of general principle, one would 

expect that the burden of proving that an exception applies should lie on the authorities of the Member 

State seeking to restrict rights conferred by the Directive – in this case, that it should lie on the 

Secretary of State when seeking to rely on the existence of a marriage of convenience as a reason for 

refusing a residence card to which the applicant is otherwise entitled. That is the approach set out 

clearly in the Commission's guidance, and there is no reason to doubt the correctness of the guidance 

on the point. 

26. The guidance also shows the subsidiary role that national procedural rules have in this context. As a 

matter of EU law, the burden of proof lies on the authorities of the Member State seeking to restrict 

rights under the Directive, but it is for the national court to verify the existence of the abuse relied on, 

evidence of which must be adduced in accordance with the rules of national law. Emsland-Stärke 

GmbH is fully consistent with that approach and provides no support to Mr Kellar. 

27. In any event, I do not accept that the relevant provisions of national law lead to the conclusion that Mr 

Kellar seeks to draw from them. Regulation 17 of the EEA Regulations provides that the Secretary of 

State must issue a residence card on application and production of a valid passport and proof that the 

applicant is a family member of a relevant EEA national. On the face of it, production of a marriage 

certificate is sufficient proof that the applicant is such a family member. It is true that, by the combined 

effect of regulation 7 and regulation 2, "family member" does not include a party to a marriage of 

convenience. But Mr Kellar rightly stopped short of submitting that every applicant for a residence 

card on the basis of marriage has to produce proof that the marriage was not one of convenience. He 

said that such proof needed to be produced only where the Secretary of State raised a reasonable 

suspicion that the marriage was not one of convenience. When translated into the position before the 

tribunal, that is tantamount to saying that the legal burden of proof in relation to marriage of 

convenience lies on the Secretary of State but that if the Secretary of State adduces evidence capable of 

pointing to the conclusion that the marriage is one of convenience, the evidential burden shifts to the 

applicant. 

28. Mr Kellar's reliance on rule 53 of the tribunal procedure rules is misplaced. An applicant appealing 

against the refusal of a residence card under regulation 17 of the EEA Regulations is asserting that 

regulation 17 applies; he or she is not asserting that the definition of "spouse" in regulation 2 does not 

apply. I do not think that rule 53 is of any help. 

29. What I have set out above does little more than to expand upon paragraphs 33 to 37 of the decision 

in Papajorgji and to reject Mr Kellar's criticisms of the reasoning in those paragraphs. It seems to me 

that paragraph 14 of the decision in IS Serbia, which prompted the tribunal in Papajorgji to say what it 

did about the legal burden of proof, was seriously confused. It stated that the burden of proving that a 

marriage is not one of convenience lies on the appellant, but it also stated that if there is no evidence 

that could support a conclusion that the marriage is one of convenience, the appellant does not have to 

deal with the issue. If, however, the legal burden lies on the appellant, the appellant has to adduce 

some evidence in order to discharge that burden: in the absence of any evidence either way, the 

appellant will fail. I do not think that that can have been the result intended by the tribunal. The result 

that I think the tribunal must have intended is achieved if the legal burden of proof lies on the Secretary 
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of State throughout but the evidential burden can shift, as explained in Papajorgji. In my judgment, 

that is the correct analysis. 

… 

40. Mr Southey submitted that the tribunal misdirected itself by focusing on the question whether the 

marriage was "genuine and subsisting". That terminology can be seen to run through the 

determination: it appears, for example, in the last sentence of paragraph 3 ("I was satisfied that it was 

for the Appellant to show … that the marriage was genuine and subsisting"), in the first sentence of 

paragraph 26 ("I am not satisfied on the evidence … that they are now or ever have been in a 

subsisting relationship of husband and wife") and in paragraph 29 ("I am not satisfied that the 

Appellant is in a subsisting relationship with her husband …"). But it relates to the different issue that 

arises in applications by non-EEA spouses for leave to remain under the Immigration Rules. It has no 

place in relation to the issue of marriage of convenience on an application under regulation 17 of the 

EEA Regulations, where the relevant question is whether the marriage was "concluded … with the sole 

aim of circumventing the rules on entry and residence of third-country nationals and obtaining for the 

third-country national a residence permit or authority to reside in a Member State" (see paragraph 10 

above). 

41. I accept that the tribunal's language was loose. It may be useful to contrast a marriage of convenience 

with a "genuine" marriage (indeed, Underhill LJ treated them as antonyms at paragraph 6 of his 

judgment in Agho), but the focus in relation to a marriage of convenience should be on the intention of 

the parties at the time the marriage was entered into, whereas the question whether a marriage is 

"subsisting" looks to whether the marital relationship is a continuing one. I am satisfied, however, that 

the tribunal understood that the ultimate question was whether it was a marriage of convenience, not 

whether the marriage was subsisting, and that its findings provided a proper basis for the conclusion it 

reached that the marriage was one of convenience. The tribunal was correct to look at the evidence 

concerning the relationship between the appellant and her husband after the marriage itself (both 

before, during and after the husband's period of imprisonment), since that was capable of casting light 

on the intention of the parties at the time of the marriage. The tribunal's finding that "it is a marriage 

of convenience and always has been" (paragraph 26) covered the position at the time of the marriage. 

The wording suggests that the tribunal had in mind the possibility that a marriage of convenience 

might turn into a genuine marriage in the course of time, but the finding that it had always been a 

marriage of convenience makes it unnecessary to consider that potentially interesting issue in the 

present case. 

Cudjoe (Proxy marriages: burden of proof) (rev 1) Ghana [2016] UKUT 180 (IAC) (14 

December 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/180.html 

In this helpful case the UT illustrate the correct approach in proxy marriage cases and 

provide a good summary of Dutch law. 

1.              It will be for an appellant to prove that their proxy marriage was in accordance with the laws 

of the country in which it took place, and that both parties were free to marry. The burden of 

proof may be discharged by production of a marriage certificate issued by a competent authority 

of the country in which the marriage took place, and reliance upon the statutory presumption of 

validity consequent to such production. The reliability of marriage certificates and issuance by 

a competent authority are matters for an appellant to prove. 

2.              The means of proving that a proxy marriage was contracted according to the laws of the 

country in which it took place is not limited to the production of a marriage certificate, as is 

recognised in Kareem (Proxy marriages - EU law) [2014] UKUT 24 (IAC).  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/180.html
http://www.bailii.org/uk/cases/UKUT/IAC/2014/%5b2014%5d_UKUT_24_iac.html
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3.              In cases where a divorce has taken place prior to the proxy marriage and there is an issue as to 

whether the parties were free to marry, it is for an appellant to show that the dissolution of the 

previous marriage was in accordance with the laws of the country in which it occurred. 

Bail Case Law and Guidance 

Raza, R (on the application of) v Secretary of State for the Home Department (Bail - 

conditions - variation - Article 9 ECHR) (IJR) [2016] UKUT 132 (IAC) (1 February 

2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/132.html 

The President gives guidance on bail. The substantive consideration is at §§14-69 of the 

judgment.  

Practitioners should look at the following documents: 

Bail Guidance for Judges Presiding over Immigration and Asylum Hearings 

https://www.judiciary.gov.uk/wp-content/uploads/2014/07/bail-guidance-immigration-

judges.pdf 

Action before and during a bail hearing or decision 

https://www.gov.uk/government/publications/action-before-and-during-a-bail-hearing-

or-decision  

 (i) Presidential Guidance Note No 1 of 2012 "Bail Guidance for Judges Presiding over Immigration and 

Asylum Hearings" is an instrument of guidance and not instruction. The guidance should, however, 

normally, be followed and good reason is required for not doing so. 

  

(ii) The First-tier Tribunal ("FtT") is empowered to adjudicate on applications to vary the terms of its bail 

orders. 

  

(iii)              The FtT retains exclusive power to vary any of its bail orders during their lifespan. The Chief 

Immigration Officer has no power to interfere with such orders or make any other order in such 

circumstances. 

  

(iv)              In cases where there is no appeal pending, an application for bail can be made to either the FtT or 

the Chief Immigration Officer. 

  

(v)                While every case will be fact sensitive, a curfew and electronic monitoring restriction in a bail 

order will not normally constitute a disproportionate interference so as to infringe Article 9 ECHR, 

Article 10 of the Fundamental rights Charter or the Equality Act 2010. 

 

Tribunal Powers in a Post 2014 Act World 

 

Greenwood (No. 2) (para 398 considered) [2015] UKUT 629 (IAC) (16 November 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/629.html 

In this wide ranging decision the President of the UT dismisses the SSHD’s challenge to 

the decision of the FTT allowing a deportation appeal. In respect of the deportation 

provision in the Immigration Rules the President found that paragraphs 399 and 339A 

must be considered in the application of the "over and above" test enshrined in 

http://www.bailii.org/uk/cases/UKUT/IAC/2016/132.html
https://www.judiciary.gov.uk/wp-content/uploads/2014/07/bail-guidance-immigration-judges.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2014/07/bail-guidance-immigration-judges.pdf
https://www.gov.uk/government/publications/action-before-and-during-a-bail-hearing-or-decision
https://www.gov.uk/government/publications/action-before-and-during-a-bail-hearing-or-decision
http://www.bailii.org/uk/cases/UKUT/IAC/2015/629.html
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paragraph 398. Furthermore the President went on (paragraphs 18 & 19) to disapprove 

of the SSHD’s practice of challenging every allowed deportation appeal. The President 

also considered the new appeals provisions and found that the Tribunal still had the 

power to find a decision unlawful leaving a fresh decision to be made by the SSHD. 

Throughout the decision the President admonishes against unmeritorious challenges to 

decisions of the FTT and reminds us of the high threshold for irrationality challenges. 

  

(i)            The exercise of considering whether there are very compelling circumstances over and above those 

described in paragraphs 399 and 399A of the Immigration Rules must, logically, be preceded by an 

assessment that the appellant's case does not fall within paragraph 399 or 399A. 

  

(ii)          At the stages of both granting permission to appeal and determining appeals, it is essential to expose 

those cases where, properly analysed, the challenge to the First-tier Tribunal's decision is based on 

unvarnished irrationality grounds. The elevated threshold for intervention on appeal thereby engaged 

must be recognised. 

  

(iii)        Every application for permission to appeal to the Upper Tribunal should be preceded by a 

conscientious, considered assessment of the decision of the First-tier Tribunal ("FtT"). Inundation of the 

Upper Tribunal with permission to appeal applications in every case belonging to a given category is not 

harmonious with the Parliamentary intention. 

  

(iv)        Remittal to the Secretary of State is not one of the disposal powers now available to the FtT, which are 

threefold: to allow the appeal, to dismiss the appeal or to make a decision the effect whereof is that the 

Secretary of State either must, or may, make a fresh decision. 

  

(v)          The eleventh hour advent of skeleton arguments and Rule 24 Notices is in breach of the Upper 

Tribunal's procedural rules and is an unacceptable practice. 

 

The Immigration Rules Issue 

  

14.          The gravamen of the argument on behalf of the Secretary of State is that the Judge erred in law by 

considering paragraphs 399 and 399A en route to his conclusions. We consider this argument to be 

fundamentally flawed. Logic, reason and common sense dictate that paragraphs 399 and 339A must be 

considered in the application of the "over and above" test enshrined in paragraph 398. Indeed a failure 

to do so, if material, would itself be an error of law. In cases where, as here, the " over and above" test is 

engaged, paragraphs 399 and 399A provide the bridge, or link, between the application of the test and 

the resulting outcome. Giving effect to the ordinary and natural meaning of the three provisions of the 

Rules under scrutiny, we consider that: 

  

(a) The first question is whether, having regard to the findings and evaluative assessments made, the 

Secretary of State (in the first place) and the FtT (on appeal) considers that either paragraph 399 

or 399A of the Rules applies. 

  

(b) If the above exercise yields the assessment that neither of the said paragraphs applies, it is then 

necessary to decide whether there are very compelling circumstances over and above those 

described in paragraphs 399 and 399A. 
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15.          It requires no manipulation or distortion of the text of the FtT's decision to conclude that the Judge, in 

deciding the appeal, gave effect to the approach which we have espoused above and to that contained 

in Chege. Mr Melvyn, on behalf of the Secretary of State, was driven to accept that the Judge's decision is 

replete with correct self-directions in law. We remind ourselves of the scope for intervention of an 

appellate tribunal in cases of this kind. This, it may be observed, is sometimes overlooked. In particular, 

in practice, it is not addressed in the Secretary of State's grounds of appeal. Nor is it routinely addressed 

in grants of permission to appeal to this Tribunal. Indeed one may also observe, with deference, that in a 

number of recent decisions of the Court of Appeal the governing principles do not feature. 

  

16.          These principles are based in authority of unmistakable pedigree and binding force. They are 

contained in Edwards v Bairstow[1956] AC 14. While their Lordships were not uniform in their 

formulation of the governing principle, it suffices to recall what Lord Radcliffe stated (at page 9): 

  

" I do not think that it much matters whether this state of affairs is described as one in which there 

is no evidence to support the determination or as one in which the evidence is inconsistent with 

and contradictory of the determination or as one in which the true and only reasonable 

conclusion contradicts the determination. Rightly understood, each phrase propounds the same 

test." 

  

The test for unreasonableness, which later became known as perversity, or irrationality, is whether the 

decision under appeal is one which no person acting judicially and properly instructed on the relevant 

law could reasonably have made. The restraint which an appellate court must exercise, having regard to 

these principles, features in the decision of the House of Lords in Moyna v Secretary of State for Work 

and Pensions [2003] UKHL 44. In R v Monopolies and Mergers Commission, ex parte South Yorkshire 

Transport[1993] 1 WLR 23, Lord Mustill offered the following pithy summary (at 32 - 33): 

  

" In such a case the Court is entitled to substitute its own opinion for that of the person to whom 

the decision has been entrusted only if the decision is so aberrant that it cannot be classed as 

rational." 

  

Decisions which fall " within the permissible field of judgment" do not satisfy this elevated hurdle. 

  

17.          The second question which arises is whether the Judge committed any error of law in his application of 

the correct legal test. We find no such error. In the context of the present appeal there is no suggestion 

that the Judge left out of account any material evidence. Nor can it be suggested that the Judge allowed 

anything extraneous to enter the equation. The touchstone for intervention is irrationality. This Tribunal 

can find an error of law in the context of this appeal only if the outcome of the application of the correct 

legal test is vitiated by irrationality. This is a self-evidently elevated threshold, one which is rarely 

satisfied in practice and which, interestingly, does not feature expressly in many of the recent Court of 

Appeal decisions belonging to this sphere. The test for irrationality has been formulated in a variety of 

tried and trusted ways. Was it reasonably open to the Judge taking into account all material factors and 

disregarding everything extraneous to reach the conclusion under challenge? Another formulation is: did 

his conclusion fall within the band, or range, of conclusions reasonably open and available to him? 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1955/3.html
http://www.bailii.org/uk/cases/UKHL/2003/44.html
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There is also the repeated admonition to appellate courts and tribunals that what they might have done 

as a first instance court or tribunal is not in point. Thus while it may be that not every first instance 

immigration judge would have reached the conclusion under challenge in this appeal this does not vitiate 

in law the decision. 

  

  

Deportation appeals generally 

  

18.          The Upper Tribunal has the impression that the Secretary of State, as a matter of routine, applies for 

permission to appeal in every deportation appeal in which the appellant succeeds before the FtT. 

Furthermore, the grounds of appeal are frequently formulated in bland and formulaic terms. Thirdly, the 

grounds of appeal rarely, if ever, engage with the governing principles which we have rehearsed above. 

We would suggest that these observations be carefully considered by those who compile applications for 

permission to appeal and the Judges who decide them. 

  

19.          If there is indeed a practice of this kind it must be disapproved. To slavishly apply for permission to 

appeal to the Upper Tribunal in every deportation appeal resolved in favour of the appellant, if this be 

the practice, is not a proper or legitimate invocation of this Tribunal's jurisdiction. Decisions on whether 

to apply for permission to appeal should be the product of conscientious and considered evaluation of the 

first instance judicial decision in every case. This, we consider, is what was contemplated by the 

legislature in making provision for this mechanism. Inundation of the Upper Tribunal with permission to 

appeal applications in every case belonging to a given category cannot be considered harmonious with 

the Parliamentary intention. Moreover, it is unfair to other tribunal users and undermines the important 

values of legal certainty and finality, which are two of the cornerstones of our legal system. 

  

Remittal by the FtT to the Secretary of State 

  

20.         We have highlighted in [3] above the first of the two orders of the FtT, namely "remittal" to the 

Secretary of State. Fundamentally, wherein reposes the power to remit? The operative statutory provision 

in this context is section 86 of the 2002 Act, as amended by the Asylum and Immigration (Treatment of 

Claimants) Act 2004, per paragraph 18 of Schedule 2, effective from 04 April 2005, and the Immigration, 

Asylum and Nationality Act 2006, per paragraph 4 of Schedule 1, effective from 31 August 2006. Its 

predecessors were paragraph 21 of Schedule 4 to the Immigration and Asylum Act 1999 and section 19 

of the Immigration Act 1971. Prior to its most recent amendment, section 86 provided: 

  

" (1) This section applies on an appeal under section 82(1), 83 or 83A. 

  

(2) The Tribunal must determine-” 

  

(a) any matter raised as a ground of appeal (whether or not by virtue of section 85(1)), and 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=76&crumb-action=replace&docguid=I55AD1A70E45211DA8D70A0E70A78ED65
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(b) any matter which section 85 requires it to consider. 

  

(3) The Tribunal must allow the appeal in so far as it thinks that-” 

  

(a) a decision against which the appeal is brought or is treated as being brought was not 

in accordance with the law (including immigration rules), or 

  

(b) a discretion exercised in making a decision against which the appeal is brought or is 

treated as being brought should have been exercised differently. 

  

(4) For the purposes of subsection (3) a decision that a person should be removed from the United 

Kingdom under a provision shall not be regarded as unlawful if it could have been lawfully made 

by reference to removal under another provision. 

  

(5) In so far as subsection (3) does not apply, the Tribunal shall dismiss the appeal. 

  

(6) Refusal to depart from or to authorise departure from immigration rules is not the exercise of 

a discretion for the purposes of subsection (3)(b). 

  

In its amended form, section 86 now provides: 

  

"( 1) This section applies on an appeal under section 82(1). 

  

(2) The Tribunal must determine-” 

  

(a) any matter raised as a ground of appeal, and 

  

(b) any matter which section 85 requires it to consider" 

  

Section 85, under the rubric " Matters to be considered", provides: 

" (1) An appeal under section 82(1) against a decision shall be treated by   [ the Tribunal ]  as 

including an appeal against any decision in respect of which the appellant has a right of 

appeal under section 82(1). 
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(2) If an appellant under section 82(1) makes a statement under section 120,   [ the 

Tribunal ]  shall consider any matter raised in the statement which constitutes a ground of 

appeal of a kind listed in section 84(1) against the decision appealed against. 

(3) Subsection (2) applies to a statement made under section 120 whether the statement was made 

before or after the appeal was commenced. 

(4) On an appeal under section 82(1)   [ 83(2) or 83A(2) ]  against a decision   [ the 

Tribunal ]  may consider evidence about any matter which  [ it ]  thinks relevant to the 

substance of the decision, including evidence which concerns a matter arising after the 

date of the decision. 

(5) But in relation to an appeal under section 82(1) against refusal of entry clearance or refusal 

of a certificate of entitlement under section 10-” 

(a) subsection (4) shall not apply, and 

(b) [ the Tribunal ]  may consider only the circumstances appertaining at the time of the 

decision to refuse. " 

  

21.         We consider it clear that prior to the most recent amendment of section 86, the FtT, in determining 

statutory appeals, had two main choices viz to allow or dismiss the appeal. A third and fourth option 

were also available. The third option was to allow an appeal and, simultaneously, to make directions in 

order to give effect to its decision, per section 87 of the 2002 Act as amended. However, this has been 

repealed by paragraph 37 of Schedule 9 to the Immigration Act 2014, effective from 20 October 2014. 

Thus [17] of Greenwood (Automatic Deportation: Order of Events) [2014] UKUT 342 (IAC) , which 

predated this statutory development, must be read with this adjustment. The fourth possible outcome of 

an appeal to the FtT, as Greenwood noted, was the following. If the effect of the Tribunal's decision was 

to conclude that the decision of the Secretary of State under appeal was unlawful and the Tribunal did 

not substitute another decision: 

  

(a)          if the decision of the Secretary of State involved a determination of an application made by the 

litigant, a lawful decision remains to be made by the Secretary of State - and it is preferable that 

the FtT say so clearly; 

(b)          alternatively, if the challenge in the appeal was to an "own motion" decision of the Secretary of 

State, it would be a matter for the Secretary of State to decide whether a further decision should be 

made in the wake of the FtT's decision. 

  

This is, in effect, a declaratory decision. 

  

22.         As noted above, in the seemingly interminable merry-go-round of legislative activity, section 86 has 

undergone a significant recent amendment. This is linked to the wholesale reduction in statutory rights of 

appeal effected by the amendments introduced by the Immigration Act 2014, operative from 20 October 

2014. In this context, the exercise of juxtaposing the new section 82 with its predecessor is enlightening. 

This reduction in appealable decisions is accompanied by a significant pruning of the permitted grounds 

of appeal, which are enshrined in section 84. By section 85, the FtT is obliged to consider certain 

http://www.bailii.org/uk/cases/UKUT/IAC/2014/%5b2014%5d_UKUT_342_iac.html
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matters. By this route one arrives at section 86, which bears the cross heading "Determination of 

Appeal". 

  

23.         In notable contrast with its predecessor, the new section 86 does not reproduce the two basic options of 

allowing or dismissing the appeal. In this respect, the drafting is both surprising and infelicitous. 

However, applying elementary dogma, it is the function of every appellate tribunal and court to resolve 

appeals, normally by allowing or dismissing them, unless directed otherwise by statute. I consider that 

any reconfiguration of this basic model would, given the legislative history, require clear and elaborative 

new provisions. There are none. The new statutory language is " determine". I conclude that this 

encompasses the two basic options of either allowing or dismissing an appeal. The third option - noted in 

[21] above - of allowing an appeal with directions has clearly been extinguished by the repeal of section 

87 of the 2002 Act. I consider, however, that the fourth option noted above, with its two dimensions, 

continues to apply. This has been a feature of UTIAC jurisprudence for some years and, in the new 

legislation, Parliament has not taken the opportunity to interfere. 

  

24.          The effect of this analysis is that the answer to the question posed in [20] above is uncompromising: 

the FtT has no power to remit a case to the Secretary of State for any purpose. The principle which 

underpins this conclusion is that the FtT is a creature of statute and its powers are exclusively statutory 

in consequence. Any course which the statute does not, expressly or by implication, permit is forbidden. 

In this respect, the FtT is to be contrasted with the High Court which, by tradition of some longevity, 

is acknowledged to possess an inherent jurisdiction. The FtT cannot lay claim to possession of 

comparable powers. 

  

25.         This analysis is consistent with the limited jurisprudence bearing on this subject. In Haddad [2000] 

INLR 117, the IAT decided that the adjudicator had no power to remit to the Secretary of State an 

unconsidered and undetermined claim but should, rather, determine such claim as primary decision 

maker. The Court of Appeal espoused the same approach in R (Zaier) v Secretary of State for the Home 

Department [2003] EWCA Civ 937. The FtT is also constituted primary decision maker in cases where 

new claims are raised by the appellant in response to a so-called "one stop" notice in accordance with 

sections 85(2) and 120 of the 2002 Act: see AS (Afghanistan) v Secretary of State for the Home 

Department [2009] EWCA Civ 1076. Similarly, in circumstances where the Secretary of State has not 

made a decision on whether the appellant has a Community law right to remain in the United Kingdom 

or in respect of the best interests of an affected child, the FtT must make the primary decision: see VM 

(Zambia) v Secretary of State for the Home Department [2009] EWCA Civ 521 and DS (Afghanistan) v 

Secretary of State for the Home Department [2011] EWCA Civ 305. 

  

Practice 

  

26.          Finally, we have drawn attention, in [8] above, to the disconnect between the grant of permission to 

appeal and the case presented on behalf of the Secretary of State at the hearing. We also received the 

customary 11 
th

 hour skeleton argument on behalf of the Secretary of State. The timing of its advent 

compares with that which occurs in relation to Rule 24 Notices in a disturbingly high percentage of 

cases. We take this opportunity to emphasise, not for the first time, the impropriety of each of these 

practices and the breach of the Tribunal's procedural rules which they entail. 

  

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKIAT/2000/00008.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKIAT/2000/00008.html
http://www.bailii.org/ew/cases/EWCA/Civ/2003/937.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/1076.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/521.html
http://www.bailii.org/ew/cases/EWCA/Civ/2011/305.html
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Disposal 

  

27.          We are satisfied that applying the correct legal criteria and principles this decision withstands 

scrutiny. Accordingly we dismiss the appeal of the Secretary of State and affirm the decision of the FtT. 

 

Katsonga v Secretary Of State For The Home Department ("Slip Rule" : FtT's general 

powers : Zimbabwe) [2016] UKUT 228 (IAC) (19 April 2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/228.html 

In this case Mr Ockelton considers the limits of the slip rule and gives some obiter 

comments as to the lack of statutory provision to allow or dismiss an appeal after the 

2014 Act changes. 

1.       The 'Slip Rule', rule 31 of the First-tier Tribunal Procedure Rules, cannot be used to reverse the effect of 

a decision. 

  

2.       Following the repeal by the 2014 Act of subsections (3) to (6) of s 86 of the 2002 Act, the First-tier 

Tribunal appears to have no duty or power to 'allow' or 'dismiss' an appeal. 

Adult Dependent Relatives 

Britcits, R (on the application of) v Secretary of State for the Home Department [2016] 

EWHC 956 (Admin) (20 April 2016)  

http://www.bailii.org/ew/cases/EWHC/Admin/2016/956.html 

The JR challenge to the Adult Dependent Relative rule failed. However Mitting J. 

makes some useful comments which may assist in an Article 8 appeal. 

1.33     The new rule is certain to interfere with the family life of a significant number of frail and elderly 

parents of persons settled in the United Kingdom, including a significant number of British citizens, and with 

the family lives of those British citizens and their spouses and children. It will do so in at least the following 

respects: the ability to interact personally between applicants and their children and grandchildren and vice 

versa; the ability of their adult child and sponsor and his family to provide physical care and emotional support 

for them within a home shared by some or all; the ability to receive personal care from family members rather 

than strangers.  

1.34     By restricting the ability for the grant of indefinite leave to enter to those in need of personal care 

services, valued aspects of family life are inevitably going to be interfered with for the elderly who are fit. By 

limiting eligibility to those whose personal care needs cannot be met in their country of origin, only those who 

would be bereft of assistance may be considered.  

Amending JR Grounds 

Spahiu & Anor, R (on the application of) v Secretary of State for the Home Department 

(Judicial review - amendment - principles (IJR) [2016] UKUT 230 (IAC) (25 April 2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/230.html 

http://www.bailii.org/uk/cases/UKUT/IAC/2016/228.html
http://www.bailii.org/ew/cases/EWHC/Admin/2016/956.html
http://www.bailii.org/uk/cases/UKUT/IAC/2016/230.html
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The President gives guidance on amending grounds for Judicial Review. This is 

important given the frequency with which the SSHD issues supplementary/further 

decisions. 

 

(i) The amendment of a judicial review claim form preceding the lodgement of the Acknowledgement of Service 

does not require the permission of the Tribunal. Such permission is required in all other instances.  

  

(ii)                In deciding whether to exercise its discretionary power to permit amendment, the Tribunal will 

have regard to the overriding objective, fairness, reasonableness and the public law character of the 

proceedings. The Tribunal will also be alert to any possible subversion or misuse of its processes.  

  

(iii)              Every application to amend should be made formally, in writing, on notice to all other parties and 

paying the appropriate fee which, with effect from 21 March 2016, is £255. 

  

(iv)              Where an amendment is permitted in the course of a hearing the Tribunal may, within its discretion, 

not require compliance with the aforementioned requirements. 

  

(v)                There is a sharp distinction between an application to amend grounds and an application to amend 

the Respondent's decision under challenge: R (HM) v Secretary of State for the Home Department (JR - 

Scope - Evidence) IJR [2015] UKUT 437 (IAC) applied. 

JR & Applications 

Ufot, R (On the Application Of) v Secretary of State for the Home Department [2016] 

EWCA Civ 298 (10 February 2016)  

http://www.bailii.org/ew/cases/EWCA/Civ/2016/298.html 

This is a very helpful Court of Appeal decision concerning whether a valid Tier 4 

application had been made. What is also interesting is the relief granted by the Court of 

Appeal. 

32. I turn then to the principal issue, namely whether the judge below was entitled to conclude on the 

balance of probabilities that no application had been made. 

33. I recognise, as Mr Malik submits, that it is unsatisfactory that the applicant has not himself attested to 

what he submits occurred. His mother has written a detailed letter setting out what she had been told. 

But that is all second hand. Moreover, as I said, the applicant kept no copy of the application, nor any 

record of the fact that he had sent it by special delivery. 

34. As against that, there is every reason why the applicant would have wanted to lodge his application in 

time, as the Upper Tribunal Judge recognised. They included the fact that he had applied to be 

admitted to the course at BPP, he had acquired a new CAS,that he had taken a lease on the flat and he 

understood the need for a timeous application to the Secretary of State. 

http://www.bailii.org/uk/cases/UKUT/IAC/2015/437.html
http://www.bailii.org/ew/cases/EWCA/Civ/2016/298.html


Adam Pipe: adampipe@no8chambers.co.uk , http://www.twitter.com/adampipe, http://uk.linkedin.com/in/pipeadam/ 

38 
 

35. These factors would not of themselves establish the case for him. But the critical feature, in my view, 

remains the wholly unexplained fact that the Secretary of State came into possession of his three 

passports: the current one and two older ones. And why, if they were unconnected to any application, 

were they not sent back to him? There has been no satisfactory answer to those questions. They were 

found in the passport bank in north London. Of course, it is possible that they were sent to the 

Secretary of State without any other documentation. But that seems extraordinarily unlikely. And the 

fact that they were sent to the passport bank where passports are apparently sometimes sent in order to 

keep them safe would suggest that it was assumed that there was something which needed to be 

resolved before they were returned to him. Otherwise, I would have expected them to be sent back. 

Alternatively, if there was any good reason for keeping these passport (and it was suggested that 

possibly there might have been), then the Secretary of State would at least have had to write to the 

appellant telling him that she had the passport and why she was retaining it. That did not happen. 

36. For these reasons, I consider that the only proper inference is that the Secretary of State did receive 

an application which somehow was lost. With respect to the judge below, I do not think he gave 

sufficient weight to the reason why the Secretary of State both had, and had retained, these passports. 

37. Mr Malik also submitted that the claim was in any event bound to fail because on the applicant's own 

admission the appellant had sent his application to the office at Croydon and they ought to have been 

sent to the office in Durham. 

38. That was not a matter that was raised below. But, in any event, the Secretary of State should have 

replied to the appellant and either told him that the application was invalid because it had been sent to 

the wrong place or perhaps sent it on to Durham herself. In these circumstances, I do not accept that 

that is a good reason for concluding that no valid application was made ot would have been made in 

time had that particular error been identified and notified to the appellant. 

39. The alternative grounds 

40. As I have mentioned, there were two alternative grounds in respect of which leave was refused. One 

was that the Secretary of State should had made further inquiries before rejecting the application and 

the other that she had a discretion to consider the application outside the rules. We were taken to a 

number of authorities which sought to demonstrate that in an exceptional case fairness might require 

the Secretary of State to make further inquiries before rejecting a claim and that there is an exceptional 

discretion which could in principle be exercised. 

41. But, as Mr Balroop, counsel for the appellant, frankly and properly conceded, these steps would only 

be required in very exceptional cases. They could not conceivably apply here unless at the very least 

the appellant could show that he had lodged the initial application, they would not remedy the 

application that was made in July. He wanted to advance these arguments because he thought it was 

necessary in order to secure effective relief. 

42. In my view, appropriate relief can be granted without relying on these submissions and I will not 

consider them further, save to say that I think they face formidable difficulties. 

43. Relief 

44. So I turn to the question of relief. This is technically an appeal against refusal to grant permission for 

judicial review. But if we upheld the appeal we have jurisdiction to go on and decide the application 

for relief (see section 68 of the Tribunals, Courts and Enforcement Act 2007). 

45. The relief sought is, firstly, a mandatory order requiring the Secretary of State forthwith to consider 

the application submitted by the claimant dated 17 April, an order reversing the decision dated 

27 August 2013, and an order compelling the Secretary of State to grant the Secretary of State a right 

of appeal in country in the event of a refusal of the application dated 17 April 2013. 

46. We should, in my view, quash the decision of 27 August. But it is unrealistic to believe that the 

Secretary of State can now consider the application dated 17 April 2013. We do not know precisely 
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what that application considered, we do not know whether BPP still has this course available for him 

or indeed whether he would still wish to take advantage of studying on that course or whether, given 

the passage of time, he even wishes to study in the United Kingdom at all. 

47. In my judgment, I think that it would be appropriate, however, to declare that he is entitled to be 

treated as though he had not overstayed. In addition, it is not clear to the court whether or not he might 

be prejudiced if he has to make a fresh application to study from abroad or whether he would be 

treated in precisely the same way as if he were to make that application in this country. 

48. In those circumstances, I think that the appropriate remedy would be the direct the Secretary of State 

to allow him to enter into the United Kingdom and for him to have a period of time, which would 

normally be 60 days I understand, in which he can seek to be accepted on a course of study with the 

appropriate CAS and make an application to the Secretary of State together with the relevant fee and 

the other documents. 

49. Accordingly, I would grant permission to apply for judicial review and as a matter of substance 

I would grant the application and I would grant the relief which I have just indicated. I recognise that 

it is a matter of discretion whether we require the Secretary of State to allow him to come back into this 

country but in the particular circumstances it seems to me that that is the appropriate remedy that we 

should grant. 

The ETS TOEIC Saga 

SM and Qadir (ETS - Evidence - Burden of Proof) [2016] UKUT 229 (IAC) (21 April 

2016)  

http://www.bailii.org/uk/cases/UKUT/IAC/2016/229.html 

This is the reported version of the ETS test case in which the SSHD’s evidence was 

trashed by the UT. The Judgment also contains some interesting comment in relation to 

Tanveer Ahmed. 

(i)                  The Secretary of State's generic evidence, combined with her evidence particular to these two 

appellants, sufficed to discharge the evidential burden of proving that their TOEIC certificates had 

been procured by dishonesty. 

  

(ii)                However, given the multiple frailties from which this generic evidence was considered to suffer 

and, in the light of the evidence adduced by the appellants, the Secretary of State failed to 

discharge the legal burden of proving dishonesty on their part.  

 

Evidential Flexibility Policy 

SH (Pakistan) v Secretary of State for the Home Department [2016] EWCA Civ 426 (18 

February 2016)  

http://www.bailii.org/ew/cases/EWCA/Civ/2016/426.html 

The Court of Appeal allow the appeal of a Tier 1 (Entrepreneur), who had not 

produced his academic transcript, on the basis the at the SSHD had not applied her 

evidential flexibility policy which is wider than §245AA. Beatson LJ also makes some 

interesting obiter observations as to EK (Ivory Coast) v Secretary of State for the Home 

Department [2015] EWCA Civ 1517 stating ‘that case should not be taken as excluding the 

http://www.bailii.org/uk/cases/UKUT/IAC/2016/229.html
http://www.bailii.org/ew/cases/EWCA/Civ/2016/426.html
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common law duty of fairness in such cases or confining it to cases in which the problem is 

caused by the Secretary of State's conduct’ 

Lord Justice Elias: 

1. The appellant, a Pakistani national aged 42, sought leave to remain in the UK as a Tier 1 

(Entrepreneur) migrant on 25 October 2012. He had originally been granted leave to enter in October 

2007 and had been granted extensions to 29 October 2012. He was subject to the points-based system, 

which means he had to acquire a certain number of points by complying with the requirement 

stipulated in the Rules. 

2. The Secretary of State refused his application on 2 April 2013. She was not satisfied that the 

requirements of either Appendix A of the Immigration Rules concerning maintenance funds or 

Appendix B which required him to demonstrate sufficient proficiency in the English language had been 

met. 

3. The appellant appealed to the First-tier Tribunal where it was conceded that the requirements of 

Appendix A had indeed been satisfied. However, the Secretary of State continued to maintain that the 

English language proficiency requirement had not. He had to achieve ten points in respect of this 

requirement and he had been allocated no points at all. 

4. On order to demonstrate compliance with this requirement the appellant was seeking to rely on a 

degree level qualification from Coventry University which had been taught in English. This is one of 

the permitted ways in which he could demonstrate sufficient proficiency. By paragraph 7(ii) of 

Appendix B he had to provide either the original certificate of award or, if that could not be obtained, 

an academic transcript from the awarding institution on official headed paper showing certain details 

specified in Appendix B. He was not in a position to submit an original degree certificate because 

although he had by then been awarded the degree, he had not at that point received his degree 

certificate. Accordingly he had to provide the academic transcript from the awarding institution. He 

had to make his application before 29 October and therefore could not wait until his degree certificate 

was provided to him. 

5. He did not provide the transcript from the awarding institution as he was required to do. What he did 

provide was a document from the British Institute of Technology and E-commerce, the college where 

he had studied, and it did indeed provide the necessary details. It set out the nature of the course and 

disclosed that the language of instruction had been English; it identified the awarding body as 

Coventry University and gave the dates when he had been studying on the course; it gave the award 

date of 19 October 2012 when he secured his degree; and it told the Secretary of State that he would 

receive the original certificate by the end of November 2012. However, because the document had not 

been provided by the awarding institution as the Rules require, the Secretary of State concluded that 

there should be no points for language proficiency and as a consequence the application was rejected. 

6. It is conceded that had the certificate been provided to the Secretary of State or had the alternative 

academic transcript from Coventry University been provided, then he would have satisfied the 

requirements for leave to remain and his application would have been successful. 

7. Mr Malik, counsel for the appellant, concedes that the Rule was not strictly complied with but says that 

that should not have been the end of the matter. He submits that given the minor nature of this 

omission, the fact that it was the only bar to the applicant succeeding and that it was an error which 

could readily and speedily be remedied, the Secretary of State should as a matter of law have given the 

applicant the opportunity to make good the omission and to provide the proper document. At the time 

the decision of the Secretary of State was taken in April 2013, this would have been the degree 

certificate itself which would then have been available to him; indeed, he might already have received 

it. 

8. Three arguments are now advanced to make good that submission. First, it is said that the Secretary of 

State should have relied upon paragraph 245AA of the Immigration Rules which provides that in 

certain limited circumstances set out in that Rule, even though information has not been provided in 
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full, the Secretary of State may contact the applicant or his legal representative and give an additional 

opportunity to produce the appropriate material. Second, he says that quite independently of that Rule 

the Secretary of State at the material time had in place what was termed an "evidential flexibility 

policy". The Secretary of state was bound to apply that policy unless there was good reason not to do 

so, and none has been suggested here. Mr Malik says that on a proper application of the policy the 

Secretary of State was required to give the applicant the opportunity to provide the degree certificate 

even if the Rules did not permit that. Finally, he submits as a long stop that the common law duty of 

fairness required the opportunity to be provided on the facts of this case even if his other arguments 

were unsuccessful. 

9. The First-tier Tribunal decided the case having regard only to the evidential flexibility policy. It is 

possible that the attention of the Tribunal was not drawn to Rule 245AA itself although it came into 

force on 12 September 2012, shortly before the application was made. In any event the First-tier 

Tribunal considered that the terms of the policy would not apply where there was a failure to provide a 

document of the type specified in the Rules themselves. 

10. The argument took a different course before the Upper Tribunal. The appellant's representative on that 

occasion (not Mr Malik) conceded that the correct interpretation of the decision of the Court of Appeal 

in the case of Rodriguez v Secretary of State for the Home Department [2014] EWCA Civ 2 was that 

the evidential policy requirements were now encapsulated in Rule 245AA. The case was decided on 

that basis. 

11. The version of rule 245AA in play at the material time were as follows: 

"(a) Where Part 6A or any appendices referred to in Part 6A state that specified documents 

must be provided, the Entry Clearance Officer, Immigration Officer or the Secretary of State 

will only consider documents that have been submitted with the application, and will only 

consider documents submitted after the application where they are submitted in accordance 

with subparagraph (b). 

(b) If the applicant has submitted specified documents in which: 

(i) Some of the documents in a sequence have been omitted (for example, if one bank 

statement from a series is missing); 

(ii) A document is in the wrong format (for example, if a letter is not on letterhead paper as 

specified); or 

(iii) A document is a copy and not an original document; or 

(iv) A document does not contain all of the specified information; 

the Entry Clearance Officer, Immigration Officer or the Secretary of State may contact the 

applicant or his representative in writing, and request the correct documents. The requested 

documents must be received at the address specified in the request within 7 working days of 

the date of the request. 

(c) Documents will not be requested where a specified document has not been submitted (for 

example an English language certificate is missing), or where the Entry Clearance Officer, 

Immigration Officer or the Secretary of State does not anticipate that addressing the omission 

or error referred to in subparagraph (b) will lead to a grant because the application will be 

refused for other reasons. 

12. The submission advanced before the Upper Tribunal was that the document provided was in the wrong 

format and therefore fell within the scope of the Rule, namely 245AA(b)(ii). The Upper Tribunal judge 

gave short shrift to that argument. He said that the wrong format exception applied only where the 

right document was submitted. Here, the wrong document had been submitted. As I have said, there 

was no independent argument that the evidential flexibility policy supplemented the Rule. 

13. The first issue in the appeal repeats the submission unsuccessfully advanced before the Upper 

Tribunal: was the document which the appellant provided to demonstrate his proficiency in the English 

language a document in the wrong format so as to fall under the relevant paragraph? The appellant 

submits that it was and that the Upper Tribunal was wrong to find otherwise. He contends (and this is 

http://www.bailii.org/ew/cases/EWCA/Civ/2014/2.html
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not disputed) that the Rules have to be interpreted objectively in a common-sense way in accordance 

with the natural and ordinary meaning of the Rule (see the observations of Lord Brown in Mahad v 

Entry Clearance Officer [2009] UKSC 16 at paragraph 10). Here, the relevant information had all 

been provided albeit from the wrong institution. This was simply a format issue. 

14. I disagree with this submission essentially for the reason succinctly expressed by the Upper Tribunal. 

This was not a document in the wrong format, it was the wrong document. It was from the wrong 

institution and it failed to provide confirmation of the language proficiency from the institution 

charged with verifying that function. This is not an entirely technical matter. It is Coventry University 

that awards the degree and can confirm the date of the award and it is not unreasonable for the 

Secretary of State to require that institution and no other to provide the necessary confirmation. In my 

judgment a document is in the wrong format in circumstances where the material information was 

provided but not in the appropriate form. For example, the exception might well apply if Coventry had 

provided the information but not on its official notepaper, but that is not this case. 

15. In the course of argument the question was raised whether the position might have been different if the 

British Institute of Commerce had been acting on behalf of Coventry when sending in the information. I 

would leave that issue for another day. Suffice it to say that there is nothing in the document to suggest 

that the British Institute were acting in that capacity, and it was not suggested that they were doing so 

in evidence. 

16. A related argument was that the Rules should be read consistently with the evidential flexibility policy 

and that if they were so construed they would allow the Secretary of State to seek further information 

even in cases not covered specifically by the Rules. The argument rests on the established principle that 

in cases of ambiguous rules they should be read compatibly with any declared policy (see Adorian v 

Secretary of State for the Home Department [2011] 1 WLR 564 at 70 and 86 and Pokhriyal v Secretary 

of State for the Home Department [2013] EWCA Civ 1568 at 42-43). The alleged ambiguity here was 

said to be that it is at least a possible construction of Regulation 245AA(b) that the Secretary of State 

could under the Rule itself request the correct documents in situations other than those stipulated in 

that particular sub-rule. I do not agree. That is not a sensible or in my view even possible reading of 

the Rule. There is no ambiguity and the principle is therefore inapplicable. 

17. I turn to the second principle ground: whether the evidential flexibility policy supplements the Rule and 

created an obligation on the Secretary of State to comply with it even if it extended beyond the scope of 

the Rule. Mr Malik submitted that it does have that effect. The Secretary of State was required by this 

policy to consider making a request for the missing information. It is common ground that the policy 

was in force at the material time. Although it came into force in March 2013, which was some five 

months after the application had been made, it was in force when the Secretary of State made her 

decision. 

18. Mr Poole, counsel for the Secretary of State, concedes that in those circumstances the policy would 

apply because it takes effect with respect to decisions made after it has come into force and not 

applications lodged after that date. It is necessary to set out certain features of the policy: 

"This guidance tells you about the use of evidential flexibility when an application has missing 

evidence or there is a minor error on an application. 

This guidance pulls together cross cutting guidance which previously existed in separate 

products, and combines relevant information from other operational instructions. It 

supersedes all previous instructions and guidance on evidential flexibility. 

Under the evidential flexibility process, if there are minor errors or omissions on specified 

documents submitted with a valid application but there is enough evidence to show the 

application would otherwise be granted, you may contact the migrant, sponsor or 

representative as appropriate for clarification or to request missing documents and/or 

information." 

19. Page 5 then says this: 

http://www.bailii.org/uk/cases/UKSC/2009/16.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2010/773.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/1568.html
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"This page tells you about requesting additional information if there is missing evidence, or 

evidence that is not in an acceptable format. 

You must only request additional information in certain circumstances which would lead to 

the approval of the application. 

Before requesting additional evidence you must have sufficient reason to believe the 

information exists. This is limited to cases where: 

o documents (for example bank statements) are missing from a series 

o evidence detailed on a confirmation of acceptance for studies (CAS) or certificate of 

sponsorship (CoS) is missing 

o photocopies of the required documentation have been received, or 

o a document is in the wrong format. 

For more information see related link: Evidential flexibility - documents which it maybe 

appropriate for the caseworker to request for each tier. 

If you are not sure if the evidence exists, you must discuss the issue with your higher executive 

officer (HEO), or senior caseworker (SCW). 

You must refuse the application if the application falls for refusal even if the missing 

information was provided, or minor error was corrected. All grounds must be included, 

including any attributes where there was any missing evidence or minor errors. 

Additionally, if there are any reasonable doubts over the information currently held that 

would cause you to seek further verification, you must do this before you request any further 

evidence." 

20. The question is whether the policy is limited in the way the way the Secretary of State suggests. Is it 

circumscribed by the Rules laid down in Regulation 245AA? Mr Poole relied upon two points in 

particular to submit that it was. The first is that the policy was passed subsequent to the Rule. He says 

it is a fair inference therefore that it was intended to explain to case workers how to apply the Rule on 

the ground. The second is that the statement set out above that it was pulling together earlier guidance 

also supports the notion that it was not intended to alter any applicable principles. 

21. In my judgment it is impossible to say as a matter of objective interpretation that the policy was 

intended simply to provide caseworkers with assistance with how they should deal with exceptions 

identified in paragraph 245AA. I say this for a number of reasons. First, the policy says it is about 

evidential flexibility "when an application has missing evidence or there is a minor error on an 

application". This is much wider than the very particular circumstances set out in Regulation 

245AA(b). 

22. Second, there is simply no reference to Regulation 245AA. The fact that the policy was produced after 

the Regulation came into force is if anything a factor against the Secretary of State's submission. Even 

with knowledge of it, there is no reference to it. Indeed, the only reference in the whole document to 

that Regulation is in relation to a particular section which applies to applications made after 14 

December 2012 (not in play here) where it is said that "The UK Border Agency reserves the right to 

request the specified original documents in the correct format in all cases where paragraph 245AA(b) 

applies …". That hardly suggests that the whole policy is circumscribed by the Rules. 

23. Third, the exceptions are much broader than those set out in Regulation 245AA(b), as Mr Poole 

conceded. If he were right, a caseworker who applied the policy to some of the particular 

circumstances expressly envisaged by the policy but not the Rules would be acting unlawfully. Indeed, 

the policy would have to be read as if those exceptions were simply not there. Furthermore, it must be 

remembered that most applicants who manage to find the policy on the website would naturally take it 

at face value. They would be highly unlikely to know that Regulation 245AA existed, and nothing in the 

policy would suggest to them they should read the policy in the light of that Regulation. Whatever may 

have been the subjective intention of the Secretary of State in drafting this policy, I do not accept that it 

can be read as if circumscribed by the Rule. 
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24. Will the policy operate in the circumstances of this case? Mr Poole faintly argued that it would not, but 

in my view that is with respect a hopeless submission. There is plainly enough evidence to show that if 

the appropriate certificate was provided the application would succeed. There was also overwhelming 

evidence to believe that the document existed. Moreover, the policy provides that the benefit of the 

doubt in cases of uncertainty should be exercised in favour of the applicant. The only reasonable 

inference was that the document existed, could be provided, and would be conclusive. 

25. Mr Poole suggested that the caseworker might have thought that the document could not have been 

provided within the seven days specified in the Rules. That is not in fact the reason why no attempt was 

made to get the evidence, but in any event that would in my view have been an irrational conclusion. 

There was every reason to believe that the original certificate, which the Secretary of State had been 

told would be in existence by the end of November, could readily be obtained and produced if indeed 

the applicant did not already have it. 

26. This conclusion is in my view supported by the decision of the Supreme Court in the case of Mandalia v 

Secretary of State for the Home Department [2015] UKSC 59, [2015] 1 WLR 4546. That case 

confirmed that in a case like this the policy should be construed objectively (see paragraph 31) and 

that the Secretary of State would need to give effect to it unless there was good reason not to do so (see 

paragraphs 29 to 31). As Lord Wilson pointed out giving the judgment (with which all members of the 

court agreed), although the obligation to give effect to the policy is related to the doctrine of legal 

expectation, it is in fact independent of that doctrine and rests on the principle that the Secretary of 

State should in general honour her promises whether known to the applicant or relied upon by him or 

not. It is also relevant to point out that in that case the terms of the policy, which in many respects were 

very similar to the policy in issue here, was said by Lord Wilson to give rise to much greater flexibility 

than that afforded by Rule 245AA. 

27. I would therefore uphold the appeal on that ground. In the circumstances it is not necessary to engage 

with the common law fairness issue, as interesting as that question might be. I should add that we are 

concerned with the particular guidance given in play at the material time. We have not in terms 

addressed the later guidance which has amended it. 

Lord Justice Beatson: 

28. I agree with my Lord, yet for the reasons he gives the appeal should be allowed only on the evidential 

flexibility policy ground. The language of the policy in force at the date of the Secretary of State's 

decision cannot sensibly be construed as applying only to cases in which paragraph 245AA of the 

Immigration Rules is engaged. 

29. I would like to make a brief observation on what in argument was described as the "tailpiece 

argument", that based on the public duty of fairness of common law. It is common ground that this may 

impose obligations on the Secretary of State in addition to those under the Rules concerning the points-

based system (see Alam v Secretary of State for the Home Department [2002] EWCA Civ 960 at 

44).EK (Ivory Coast) v Secretary of State for the Home Department [2015] EWCA Civ 1517 is to the 

same effect although in a much more constrained way. That case establishes that the context of the 

points-based system informs the way in which the general public duty of fairness operates, as 

does Rahman v Secretary of State for the Home Department [2014] EWCA Civ 1640. The reason for 

that is that, as Sales LJ started in EK (Ivory Coast), given the numbers of applications in this context 

by student migrants the Secretary of State is entitled to achieve such certainty as is possible by a 

system which enables her to process high volumes of applications in a fair and reasonably expeditious 

manner according to objective criteria. In EK (Ivory Coast) it was held by the majority that the fact 

that the Secretary of State knew that the CAS letter on which an application for leave to remain was 

based had been withdrawn by the teaching institution did not require her to give the applicant notice of 

the problem and an opportunity to rectify the position. 

30. Mr Poole submitted that in cases where the problem that arose was not due to the fault of the Secretary 

of State and there was compliance with the relevant rules and policies, there was no room for invoking 

the common law principle of fairness because of the inroads it would make into the efficient operation 

of the points-based system. Given that a Secretary of State may act unfairly (see the authorities I have 

cited) notwithstanding her compliance with the Rule and the terms of the majority judgments in EK 

http://www.bailii.org/uk/cases/UKSC/2015/59.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKSC/2015/59.html
http://www.bailii.org/ew/cases/EWCA/Civ/2002/960.html
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(Ivory Coast), that case should not be taken as excluding the common law duty of fairness in such cases 

or confining it to cases in which the problem is caused by the Secretary of State's conduct. 

31. However, it is not necessary to consider this further in this case because the position here does not 

depend just on the Rules. After the promulgation of the relevant Rule the Secretary of State issued an 

evidential flexibility policy, the meaning of which has been set out by my Lord. Broadly speaking, 

absent any public law flaw in that policy itself, compliance with that policy in my judgment would 

satisfy the requirements of the common law duty of fairness. 

Discretionary Leave Policy 

SB (Jamaica) and ABD (A Minor), R (On the Application Of) v Secretary of State for 

the Home Department [2016] EWCA Civ 400 (22 April 2016)  

http://www.bailii.org/ew/cases/EWCA/Civ/2016/400.html  

The Court of Appeal considered what would amount to a ‘significant change’ to an 

Applicant's circumstances for the purposes of the transitional provisions to the SSHD’s 

policy on discretionary leave to remain. It found that an Applicant's circumstances had 

significantly changed where she had been a dependent child at the time of her original 

application for discretionary leave, but was now an independent adult, who was 

employed and who lived independently with her daughter.  

17. The Appellant contends that a change is only "significant" for the purposes of the Policy if it results in 

the applicant having no right to remain in this country, whether by reason of her Article 8 rights or 

otherwise. 

18. I have no hesitation in rejecting this contention. Quite simply, it has no support in the wording of the 

Policy, and is indeed inconsistent with it. A change is "significant" if it bears upon matters relevant to 

the decision of the Secretary of State when she granted DL before 9 July 2012. By way of example, the 

fact that a child is now older than she was when she was originally granted DL, and remains a 

dependant of and living with her parent or parents, could not generally be significant: it would be 

irrelevant to the decision of the Secretary of State to grant or to refuse leave. In this case, to the 

contrary, there were factual changes that were manifestly significant. At the time of the original 

decision, the Appellant had been a child, living with and dependent on her father. Her father's and her 

applications were determined outside the Rules. When in 2013 she applied for an extension of leave she 

was no longer a child, she had her own child, she was no longer living with her father but was living 

independently, and she was working. Moreover, whereas her original application fell to be considered 

outside the Rules, the 2013 Rules included express provision applicable to her 2013 application. 

Indeed, her solicitors' letter dated 11 June 2013 applied for leave under paragraph 276ADE of the 

Rules and stated: 

"On the basis that the requirements in paragraph 276ADE have been patently met by the 

applicant, we submit that the applicant is, at the very least, entitled to leave to remain on the 

grounds of private life in the UK for a period of 30 months." 

The Appellant's solicitors' letter also referred to the previous grant to her of DL and in addition sought 

leave in 2013 outside the Rules on the grounds of Article 8, but the first application in the letter was for 

leave under the Immigration Rules. The Secretary of State accepted that the Appellant was entitled to 

limited leave to remain under paragraph 276ADE, and I cannot see how she can be criticised for doing 

so. 

Adam Pipe 

No8 Chambers 

June 2016 

http://www.bailii.org/ew/cases/EWCA/Civ/2016/400.html

